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BEFORE THE CENTRAL ELECTRICITY REGULATORY COMMISSION AT NEW 

DELHI 

PETITION NO. 4/SM/2021 (Suo Motu) 

IN THE MATTER OF:  A mechanism to determine Compensation on 

account of installation of Emission Control System by 

the generating companies in compliance with the 

Revised Emission Standards issued by Ministry of 

Environment, Forest & Climate Change (MoEFCC), 

Government of India, vide Environment (Protection) 

Amendment Rules, 2015 on 7th December, 2015 in 

respect of the Thermal Power Generating stations 

whose tariff is determined through competitive 

bidding under Section 63 of the Electricity Act, 2003 

AND 

IN THE MATTER OF:  

Commission on its own motion     … Petitioner 

SUBMISSIONS ON BEHALF OF THE COASTAL GUJARAT POWER LIMITED 

I.  Background  

1.  On 05.09.2020, this Hon’ble Commission issued a staff paper on ‘Mechanism for 

Compensation for Competitively Bid Thermal Generating Stations for Change in Law on 

account of Compliance of the Revised Emission Standards of the Ministry of Environment, 

Forest and Climate Change, Government of India (MoEF&CC)’, seeking comments from 

all the stakeholders, to be provided by 04.10.2020.  

2.  After considering the comments received from all the stakeholders, on 

12.04.2021, this Hon’ble Commission issued a public notice as well as draft Order dated 

12.04.2021 (“Draft Order dated 12.04.2021”) in the present matter, seeking comments/ 

suggestions from all concerned on the draft order issued by it. In terms of this Hon’ble 

Commission’s Notice dated 30.04.2021, the comments/ suggestions are to be provided 

by 31.05.2021.  

3.  Accordingly, Coastal Gujarat Power Limited (“CGPL”) is filing its comments/ 

suggestions on the draft Order. It is noteworthy that, on 03.10.2020, CGPL’s holding 

company i.e. The Tata Power Company Limited (hereinafter referred to as “Tata Power”), 

had filed its detailed comments on the said Staff Paper. Below submissions/ comments 

are in addition to the submissions dated 03.10.2021 filed by Tata Power and in case of 
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any deviation or variation in comments/suggestions, the present submission be 

considered. CGPL also requests this Hon’ble Commission to provide an opportunity to 

make oral submissions before the final order is passed.  

II.  Relevant Facts 

4.  In order to appreciate CGPL’s submissions it is necessary to note the following 

relevant facts, being:-  

(a)  On 19.01.2005, Ministry of Power, Government of India issued “Guidelines for 

Determination of Tariff by Bidding Process for Procurement of Power by 

Distribution Licensees” (with amendments dated 28.02.2006, 18.08.2006) under 

Section 63 of the Act (“Competitive Bidding Guidelines”). Pursuant to the 

Competitive Bidding Guidelines, the Ministry of Power, Government of India 

finalized Standard Bid Documents (“SBD”) in consultation with the concerned 

stakeholders and issued the SBD on 31.03.2006. These guidelines have been 

subsequently amended from time to time. A copy of the Competitive Bidding 

Guidelines (with amendments dated 28.02.2006, 18.08.2006), as was prevalent 

at the time for submission of bid for Mundra UMPP, is annexed hereto and 

marked as Annexure-1.    

(b)  Pursuant thereto, RFQ and RFP was issued. Tata Power qualified as a successful 

bidder. On 22.04.2007, PFC transferred all the shares held by it in CGPL to Tata 

Power, whereby CGPL became wholly-owned subsidiary of Tata Power. On the 

same date, PPA was executed between CGPL and the Procurers of the State of 

Gujarat, Maharashtra, Punjab, Haryana and Rajasthan. The provisions of the PPA 

are based on the Model PPA issued along with the bid documents. Article 13 of 

the PPA is the relevant clause which provides the meaning of Change in Law 

provision and its consequence in case such Change in Law event takes place. A 

copy of the PPA is annexed hereto and marked as Annexure-2.    

(c) On 07.12.2015, MoEFCC notified MoEFCC Notification, amending/ introducing the 

standards for emission of environmental pollutants by the Thermal Power Plants. 

By the said amendment, MoEFCC:-  

(i) Revised emission parameters of Particulate Matter (PM). 

(ii)  Introduced new parameters qua Sulphur Dioxide (SO2), Oxides of Nitrogen 

(NOx) and Mercury (Hg). 

(iii)  Directed that all Thermal Power Plants with Once Through Cooling (“OTC”) 

shall install Cooling Tower (“CT”); and 
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(iv)  Introduced/ prescribed a limit to the amount of cooling water to be used 

per unit.  

The generating companies were initially required to comply with these standards 

within a period of 2 years from the date of MoEFCC Notification. However, on 

11.12.2017, CPCB issued a letter extending the time limit for complying with the 

emission norms, viz.:- (i) Sulphur Dioxide for all the 5 Units by 31.03.2022. In this 

regard, different cut-off dates were provided for each Unit viz., Unit 10 by 

30.06.2020, Unit 20 by 31.03.2021, Unit 30 by 30.06.2021, Unit 40 by 31.03.2022 

and Unit 50 by 31.03.2022); and (ii) Nitrogen Oxide (“NOx”) by the end of the year 

2022 for all the 5 Units of Mundra UMPP. Recently, on 31.03.2021, MoEFCC had 

issued a notification stating that a task force is being constituted comprising of 

representatives from MoEFCC, MoP, CEA and CPCB to categorise the thermal 

power plants in various categories as stated therein. Further, the timeline for 

compliance has been extended till December 2022, December 2023 or December 

2024, depending upon the category, as determined by CEA, in which a thermal 

power plant would fall. Since the list is yet to be notified, the exact deadline for 

CGPL shall be ascertained only after its notification. A copy of Notification dated 

31.03.2021 is annexed hereto and marked as Annexure-3.  

(d)  On 09.05.2016, CGPL filed a Change in Law Petition (Petition No. 77/MP/2016), 

seeking the following reliefs which are reproduced hereinbelow for ease of 

reference: -  

“(a) Declare that the MoEFCC Notification dated7.12.2015 constitutes a Change in Law 
event in terms of Article13 of the PPA read with paragraph 4.7 of the Competitive 
Bidding Guidelines. 

(b) Grant in-principle approval to prudently incur any consequential capital cost to 
comply with MoEFCC Notification dated 7.12.2015, as also on account of change 
in operational parameters.  

(c)  Prescribe, devise and apply appropriate norms for computing the adjustment in tariff 
to offset the additional investment/increase in costs due to MoEFCC Notification for 
justly restituting the Petitioner to the same economic position as if such Change in 
Law event had not occurred.  

(d)  Prescribe any safeguards/ guidelines to be followed in implementation/ carrying out 
necessary changes for complying with the MoEFCC Notification.  

(e)  Pass any such other and further reliefs as this Commission deems just and proper 
in the nature and circumstances of the present case….” 

(e)  On 17.09.2018, this Hon’ble Commission passed its Order in Petition No. 

77/MP/2016 (“Order dated 17.09.2018”) holding that MoEFCC Notification 

amounts to Change in Law in terms of Article 13 of the PPA. This Hon’ble 

Commission granted liberty to CGPL to approach this Hon’ble Commission qua 
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the methodology for recovery of expenditure to be incurred by CGPL for 

implementing the revised norms prescribed in the MoEFCC Notification, in 

accordance with the Guidelines issued by CEA. In this regard, the relevant part of 

this Hon’ble Commission’s Order dated 17.09.2018 is reproduced hereinbelow for 

ease of reference:- 

“44…. the Change in Law will be applicable on those items of cost or revenue which the 
Petitioner has claimed and is approved by the Commission. The Petitioner shall implement 
the revised environment norms to comply with the MoEFCC Notification and approach the 
Commission for determination of the increase in cost or/and revenue expenditure on 
account of implementation of such Change in Law in terms of guidelines to be prepared by 
CEA as stated in para 47 of this Order. At that stage, the Commission will determine the 
mode of recovery of the cost or/and revenue expenditure for the Petitioner through 
monthly tariff which shall be incurred for compliance with the MoEFCC Notification…. 
“…. Summary of our Decisions  
49. Summary of our decisions in this order are as under:  
(a) MoEFCC Notifications, 2015 prescribing the revised environmental norms in 

respect of thermal Power plants which has been issued after the cut-off date of 
Mundra UMPP are in the nature of Change in Law in terms of the PPA dated 
22.4.2007 and the MoP directions issued under Section 107 of the Act.  

(b)  The Petitioner has given notice regarding Change in Law arising out of MoEFCC 
Notification in terms of the PPA.  

(c) The Petitioner is required to take steps to implement revised norms in respect of 
Sulphur Dioxide, Nitrogen Oxide and water consumption. The Petitioner has taken 
up the matter with MoEFCC for exemption from implementing the norms for water 
consumption and therefore, the implementation of the norms of water consumption 
shall be dependent on the decision of MoEFCC in this regard  

(d) Mundra UMPP meets the norms prescribed in MoEFCC Notification, 2015 with 
regard to particulate matters and mercury and accordingly, the Petitioner has not 
claimed the relief under Change in Law.  

(e) The Commission has directed CEA vide its order dated 22.7.2018 in Petition No. 
98/MP/2017 to prepare guidelines specifying the suitable technology for each plant 
and operational parameters such as auxiliary consumption, Station Heat Rate, O&M 
expenses, norms of consumption of water, lime stones etc. for implementation of 
revised environmental norms. The Petitioner shall implement the revised norms as 
per the MoEFCC Notification, 2015 in consultation with CEA.  

(f) There is no provision for in-principle approval in the PPA. However, the Commission 
has decided that MoEFCC Notification, 2015 is in the nature of Change in Law. 
Accordingly, the Petitioner shall approach the Commission for determination 
of increase in cost or/and revenue expenditure on account of implementation 
of revised norms in accordance with the Guidelines to be issued by CEA and 
the mode of recovery of the same through monthly tariff…” 

(f)  In term of the liberty granted by this Hon’ble Commission in its Order dated 

17.09.2018, on 12.06.2019, CGPL filed Petition No. 168/MP/2019 before this 

Hon’ble Commission for seeking approval of Capital Cost (including recovery of 

other ancillary expenditure/ loss) and Operational Cost proposed to be incurred 

by CGPL for installing FGD so as to meet the revised MoEFCC emission norms 
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regarding Sulphur Dioxide.  

(g)  On 22.06.2020, this Hon’ble Commission passed its Order in Petition No. 

168/MP/2019, approving the capital and operational expenditure considered by 

CGPL. While this Hon’ble Commission approved certain cost components/norms 

during operational period, like auxiliary consumption, O&M expenses etc., as 

regards mechanism for computing adjustment in tariff, this Hon’ble Commission 

stated that there needs to be a uniformity regarding compensation mechanism 

regarding all the generating station. In this context, this Hon’ble Commission has 

stated that a staff paper would be floated on the issue of compensation 

mechanism and tariff implications on account of MoEFCC’s Notification dated 

07.12.2015, in cases where PPA does not have an explicit provision for 

compensation mechanism during the operational period and the PPA requires the 

Commission to devise such mechanism. For completion of record, it is stated that, 

CGPL has filed a review petition (being Review Petition No. 30/RP/2020), seeking 

review of the said order to the limited extent this Hon’ble Commission has 

allowed recovery of capital and operational cost on pro-rata basis corresponding 

to the capacity of 4,000 MW whereas the cost for CGPL would be considered on 

capacity of 4150 MW. A copy of the Order dated 22.06.2020 is annexed hereto 

and marked as Annexure-4.   

(h)  It is in this context, that the staff paper was issued by this Hon’ble Commission 

and now the draft order has been issued.  

III.  CGPL’s Preliminary Submissions  

A. Terms for setting up of Mundra UMPP and execution of PPA between 
CGPL and the Procurers 

5.  In order to implement the provisions of the Electricity Act:- 

(a)  On 19.01.2005, the Government of India issued competitive bidding guidelines 

under Section 63 establishing a framework for competitive procurement of power 

supply.  

(b)  In January 2006, to meet the growing energy needs of the economy, MoP notified 

Policy for the development of Ultra Mega Power Projects of around 4,000 MW 

capacity each under the tariff based competitive bidding route. These projects 

were to be set up using supercritical technology, either at pit-head or in costal 

region. CGPL was one such UMPP to be set up at Mundra, Gujarat (imported coal-

based project).       



6 
 

 
 

(c) The Competitive Bidding Guidelines were subsequently modified on 28.02.2006 

and 18.08.2006, before the bids were invited for Mundra UMPP. The Competitive 

Bidding Guidelines specifically provided that:-  

(i) The term of the PPA would coincide with the term of expected life of the 

project, i.e. 25 years. Accordingly, the tariff was to be quoted for 25 years, 

being the expected life of the project [Bullet 3 of Clause 5.4 (i)]. Relevant 

extracts are reproduced below: 

“5.4 Standard documentation to be provided by the procurer in the RFQ 
shall include, 
(i) Definition of Procurer’s requirements, including: 
… 
Term of contract proposed: As far as possible, it is advisable to go for 
contract coinciding with life of the project in case of long term 
procurement. The bidder shall be required to quote tariff structure for 
expected life of the project depending upon fuel proposed by him. The 
expected life project is estimated to be 15 years for gas/liquid fuel based 
projects, 25 years for coal based projects and 35 years for hydro 
projects…” 

(ii)  If there is a requirement of transfer of assets by the selected bidder to 

the procurer at the end of the term of the PPA, the same needs to 

specified in the bidding document [Clause 5.4 (iv)]. The relevant extracts 

are provided below:-  

“…… 
(iv) Requirement of transfer of assets by the selected bidder (if any) to the 
procurer at the end of the term of the PPA.” 

6.  In terms of the Competitive Bidding Guidelines, on 31.03.2006, RFQ was issued by 

PFC (bid co-ordinator/ nodal agency) for Mundra UMPP on behalf of the state utilities of 

Gujarat, Maharashtra, Haryana, Rajasthan, and Punjab. Proposals were invited for supply 

of 4,000 MW (plus/minus 10%) of power at the generator switchyard bus-bar for the 

Procurers. The RFQ also contained a Model Power Purchase Agreement, stipulating the 

terms and conditions on which electricity was to be purchased by the Procurers. The 

relevant provisions of the RfQ are reproduced herein below for ease of reference: 

“1.1 Costal Gujarat Power Limited, a subsidiary of Power Finance Corporation Limited 
(A Government of India Undertaking), Chandralok Building 36, Janpath, New Delhi 
110 001 (hereinafter to be referred to as the “Authorised Representative”) on behalf 
of state electricity boards / electricity distribution companies /state electricity 
utilities of Gujarat, Maharashtra, Haryana, Rajasthan, Punjab and Uttar 
Pradesh, (hereinafter to be referred as the “Procurers”), wishes to invite Bids 
for purchase of power on a long-term basis. 

1.3  The objective of this Bidding process is to identify Bidders for supply of minimum 
3600 MW and maximum 4400 MW of power for a period of 25 years as may be 
defined in the RFP. The successful Bidder shall enter into a Power Purchase 
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Agreement (PPA) as detailed out in the Model PPA forming part of this document… 
1.7 Project includes establishment, operation and maintenance of 4000 MW 

power plant based on imported coal for its life – cycle. …… 
1.8 The Procurers will transfer the project site to Coastal Gujarat Power Limited to 

implement the project after signing and as per the terms of PPA at a price to be 
indicated in the RFP. The responsibility of the Resettlement & Rehabilitation lies 
with the Procurers. 

…. 
1.10 The contracted power shall be sold only to the Procurers as per the terms and 

conditions of a Power Purchase Agreement (PPA). The Model PPA is attached 
in Annexure 6. Such Model PPA may be modified in accordance with Guidelines for 
Determination of Tariff by Bidding Process. The Procurers would retain dispatch 
rights over the contracted capacity of the generating station, during the term 
of the PPA, which has been allocated to it by the selected Bidder and Coastal 
Gujarat Power Limited. 

…… 
2.2.1 Procurers plans to procure power to the extent of 4000 MW (plus/minus 10%). 

The power shall be delivered at the generator switchyard bus-bar. ….” 
Schedule 6 – Model Power Purchase Agreement  
Recitals 
A. The Procurers has identified the project for the generation and supply of electricity 

to the Procurers, namely the location of the project/fuel to be used generation linked 
with captive mines/ and to be allocated by the Procurer and other details as set out 
in the Schedule 1. The Procurer takes the responsibility of Rehabilitation and 
Resettlement….  

C. The Procurers are in a position to give the vacant possession of the land for the 
construction of the generation project and also transfer of other consents in 
favour of Bidder who may be selected in a competitive Bidding process for 
construction and commissioning of the project and also for generation and 
sale of electricity from the project.  

D. The Procurers have initiated a competitive Bidding process for vesting in a selected 
Bidder of the above facilities related to the generating project including the detailed 
project report prepared by the Procurer along with all initial consents, fuel linkages 
to a Bidder selected in the process as per the Bidding guidelines notified by the 
Central Government.  

E. The Seller has been one of the Bidders to participate in the competitive 
Bidding process for the above project and has offered to construct the project 
for a generating capacity of [   ] MW and sale and supply of electricity in bulk 
there from to the Procurers.  

…….. 
4.  Article 4 Development of the Project  
4.1  The Seller’s obligation to build, own and operate the Power Station 
4.1.1. Subject to the terms and conditions of this Agreement, the Seller undertakes to be 

responsible at the Seller’s costs and risks for:- 
…. 
(c) Owning the Power Station throughout the term of this Agreement free and clear from all 
encumbrances except those expressly permitted by Article 0;        
4.3 Purchase and sale of Available Capacity and Electrical Output 
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4.3.1 Subject to the terms and conditions of this Agreement, the Seller undertakes 
to sell to the Procurers, and Procurers undertake to pay the Tariff for all of the 
Available Capacity and Electrical Output of the Power Station throughout its 
Operating Periods. 

4.3.2 The Seller shall sell all the Available Capacity, unless otherwise instructed of the 
Power Station to each Procurer in proportion of each Procurers allocated Capacity 
pursuant to Dispatch instructions given by each of such Procurers. 

4.4 Right to Electrical Output 
4.4.1 Subject to the provisions of Article O, the entire capacity of the project and all 

units in the project shall at all times be for the exclusive benefit of the 
Procurers and the Seller shall not grant to any third party or allow any third 
party to obtain any entitlement to the Available capacity and Electrical Output. 

4.4.2 Notwithstanding the foregoing, the Seller shall be permitted to sell power amounting 
to a part of the Available Capacity of the Power Station to third parties if: 

(a) there is a part of Available Capacity which is not Dispatched by the Procurer, 
ordinarily entitled to receive such part; and 

(b) there is prior written consent by the Procurer ordinarily entitled to receive such part; 
and 

(c) such part has first been offered to the other Procurer who was not ordinarily entitled 
to receive such part and he has chosen to waive or not exercise his first right to 
receive such part of the Available capacity or his first right to nominate a third Party 
to receive such Available capacity, within one (1) day of being so offered the 
opportunity to receive such part. 

4.4.3 If the Procurers do not avail generation up to the declared capacity by the Seller, as 
mentioned in Article O, the same energy can be sold to the third party by the Seller, 
and the sale realization in excess of Energy Charges, shall be equally shared with 
the Procurers and among Procurers in the ratio of their Allocated Capacity. During 
this period the Seller will also continue to receive the capacity charges from the 
Procurers. The sale under Unscheduled Interchange shall not be considered as sale 
of third party….”  

A copy of the relevant pages of the RFQ are annexed hereto and marked as Annexure-5.  

7.  On 22.06.2006, RFP was issued to all shortlisted bidders, which reiterated the 

terms provided in the RFQ. Thereafter, on 22.04.2007, PPA was executed, relevant 

provisions of the PPA are as under:-  

“Recitals  
D In accordance with the Competitive Bidding Guidelines (as defined hereunder), the 

Procurers, through its Authorised Representative, had initiated a competitive 
bidding process through issue of RFQ and RFP for selecting a Successful Bidder 
to build, own, operate and maintain the Project.  

…. 
4.  Article 4 Development of the Project  
4.1  The Seller’s obligation to build, own and operate the Power Station 
4.1.1. Subject to the terms and conditions of this Agreement, the Seller undertakes to be 

responsible at the Seller’s costs and risks for:- 
…. 
(c) Owning the Project throughout the term of this Agreement free and clear from all 
encumbrances except those expressly permitted by Article 16; 
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4.3    Purchase and sale of Available Capacity and Scheduled Energy 
4.3.1  Subject to the terms gad conditions of this Agreement, the Seller undertakes to sell 
to the Procurers, and the Procurers undertake to pay the Tariff for all of the Available 
Capacity up to the Contracted 'Capacity and Scheduled Energy of the Power Station, 
according to their then existing Allocated Contract Capacity, throughout the term of this 
Agreement. 
4.3.2 Unless otherwise instructed by all the Procurers (jointly), the Seller shall sell 
all the Available Capacity up to the Contracted Capacity of the Power Station to each 
Block in proportion of each Procurer's then existing Allocated Contracted Capacity 
pursuant to Dispatch Instructions. 
4.4  Right to Available Capacity and Scheduled Energy 
4.4.1  Subject to other provisions of this Agreement, the entire Contracted Capacity of 
the Power Station and all the Units of the Power Station shall at all times be for the 
exclusive benefit of the Procurers and the Procurers shall have the exclusive right to 
purchase the entire Contracted Capacity from the Seller. The Seller shall not grant to 
any third party or allow any third party to obtain any entitlement to the Available 
Capacity and/or Scheduled Energy. 
4.4.2.  Notwithstanding Article 4.4.1; the Seller shall be permitted to sell power, being a 
part of the Available Capacity of the Power Station to third parties if: 
(a)  there is a part of Available Capacity which has not been Dispatched by the Procurer, 
ordinarily entitled to receive such part (Concerned Procurer’); and 
(b)  such part has first been offered, at the same Tariff to the other Procurers (by the 
RLDC and/or the Seller), who were not ordinarily entitled to receive such part and they have 
chosen to waive or not to exercise their first right to receive such part of the Available 
Capacity within two (2) hours of being so offered the opportunity to receive such part. 
4.4.3 If a Procurer does not avail of power upto the Available Capacity by the Seller 
corresponding to such Procurer’s Allocated Capacity, and the provisions of Article 4.4.2 
have been complied with, the Seller shall be entitled to sell such Available Capacity not 
procured, to any person without losing the right to receive the Capacity Charges from the 
Concerned Procurer for such un-availed Available Capacity.  In such a case, the sale 
realization in excess of Energy Charges shall be equally shared by the Seller with the 
Concerned Procurer. In the event, the Seller sells such Available Capacity to the 
shareholders of the Seller or any direct or indirect affiliate of the Seller/shareholders of the 
Seller without obtaining the prior written consent of the Procurer, the Seller shall be liable to 
sell such Available Capacity to such entity at tariffs being not less than the Tariff payable by 
the relevant Procurer whose capacity is being sold pursuant to this Article. If more than one 
Procurers do not avail fully of their Allocated Contracted Capacity, provisions of this Article 
shall be applicable to them mutatis mutandis and in such case, fifty percent (50%) of the 
excess over Energy Charges recovered by the Seller from sale to third party shall be 
retained by the Seller and the balance fifty percent (50%) shall be provided by the Seller to 
the Concerned Procurer/s in the ratio of their Available Capacity not dispatched by such 
Concerned Procurer/s and sold by the Seller to third parties. During this period, the Seller 
will also continue to receive the Capacity Charges from such Procurers.  Upon the Procurers 
or any Procurer who has not availed of the Available Capacity, as envisaged under this 
Article, intimating to the Seller of its intention and willingness to avail of the part of the 
Available Capacity not availed of and therefore sold to the third party, the Seller shall, 
notwithstanding anything contained in the arrangement between the Seller and said third 
party, commence supply of such capacity to the Concerned Procurer/s from the later of two 
(2) hours from receipt of notice in this regard from the Concerned Procurer/s or the time for 
commencement of supply specified in such notice. …….. 
 

7.  On the analysis of the Competitive Bidding Guidelines, bid documents and the 
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PPA, it is evident that:-  

(a)  The entire project is executed for the benefit of the Procurers.  

(b)  The term of the PPA is 25 years, which coincides with the term of expected life of 

the project.  

(c) The capital expenditure incurred by CGPL for setting up Mundra UMPP is to be 

recovered by it from the Procurers by way of Capacity Charges within the term of 

the PPA.  

(d)  The Project would be owned and operated by the successful bidder and in the 

absence of any provision for the transfer of the project back to the Procurers upon 

the expiry of the term of the PPA, the same shall remain with the successful 

bidder.  

(e)  If a Change in Law event occurs during the term of the PPA (whether during 

Construction Period or Operating Period), the impact of such a change in law is to 

recovered during the term of the PPA. This is evident from Article 13.2 of the PPA. 

Thus, the entire capital cost being incurred by CGPL during the MoEFCC’s 

Notification ought to be recovered during the term of the PPA.    

8.  Thus, any capital expenditure to be incurred by CGPL to adhere to the stringent 

norms prescribed by MoEFCC’s Notification dated 07.12.2015 is for the benefit for the 

Procurers and the same ought to be recovered from the Procurers within the term of 

PPA, i.e. 25 years.   

B. Powers of Commission in case of occurrence of a Change in Law event 
and scope of the present proceedings 

9.  Article 13 of the PPA provides for the meaning of Change in Law provision and its 

consequence. Article 13 of the PPA is reproduced hereinbelow for ease of reference:-  

“…13. ARTICLES 13: CHANGE IN LAW 
 
13.1  Definitions 
 
In this Article 13, the following terms shall have the following meanings:  
 
13.1.1  "Change in Law" means the occurrence of any of the following events after the date, 
which is seven (7) days prior to the Bid Deadline: 
 
(i) the enactment, bringing into effect, adoption, promulgation, amendment, modification or 
repeal, of any Law or (ii) a change in interpretation of any Law by a Competent Court of law, 
tribunal or Indian Governmental instrumentality provided such Court of law, tribunal or Indian 
Governmental Instrumentality is final authority under law for such interpretation or  
 
(iii) change in any consents, approvals or licenses available or obtained for the Project, 
otherwise than for default of the Seller, which results in any change in any cost of or revenue 
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from the business of selling electricity by the Seller to the Procurers under the terms of this 
Agreement, or (iv) any change in the (a) Declared Price of Land for the Project or (b) the 
cost of implementation of the resettlement and rehabilitation package of the land for the 
Project mentioned in the RFP or cost of implementing Environmental Management Plan for 
the Power Station mentioned in the RFP, indicated under the RFP and the PPA; 
 
but shall not include (i) any change in any withholding tax on income or dividends distributed 
to the shareholders of the Seller; or (li) change in respect of IJI Charges or frequency 
intervals by an Appropriate Commission. 
 
Provided that if Government of India does not extend the income tax holiday for generation 
projects under Section 80 IA of the Income Tax Act, upto the Scheduled Commercial 
Operation Date of the Power Station, such non-extension shall be deemed to be a Change 
in Law. 
 
13.1.2  "Competent Court" means: 
 
The Supreme Court or any High Court, or any tribunal or any similar judicial or quasi-judicial 
body in India that has jurisdiction to adjudicate upon issues relating to the Project. 
13.2  Application and Principles for computing impart of Change in Law 
 
While determining the consequence of Change in Law under this Article 13, the Parties shall 
have due regard to the principle that the purpose of compensating the Party affected by 
such Change in Law, is to restore through Monthly Tariff Payments, to the extent 
contemplated in this Article 13, the affected Party to the same economic position as if such 
Change in Law has not occurred. 
 
a) Construction Period  
 
As a result of any Change in Law, the impact of increase/decrease of Capital Cost of the 
Project in the Tariff shall be governed by the formula given below: 
 
For every cumulative increase / decrease of each Rupees Fifty crores (Rs. 50 crores) in the 
Capital Cost over the term of this Agreement, the increase/decrease in Non Escalable 
Capacity Charges shall be an amount equal to zero point two six seven (0.267%) of the Non 
Escalable Capacity Charges. Provided that the Seller provides to the Procurers 
documentary proof of such-increase/ decrease in Capital Cost for establishing the impact of 
such Change in Law. In case of Dispute, Article 17 shall apply. 
 
It is clarified that the above mentioned compensation shall be payable to either Party, only 
with effect from the date on which the total increase/decrease exceeds amount of Rs. fifty 
(50) crores.  
 
b) Operation Period  
 
As a result of Change in Law, the compensation for any increase/decrease in revenues or 
cost to the Seller shall be determined end effective from such date, as decided by the 
Central Electricity Regulatory Commission whose decision shall be final and binding on 
both the Parties, subject to rights of appeal provided under applicable Law.  
 
Provided that the above mentioned compensation shall be payable only if and for increase/ 
decrease in revenues or cost to the Seller is in excess of an amount equivalent to 1% of 
Letter of Credit in aggregate for a Contract Year. 
 
13.3  Notification of Change in Law 
 
13.3.1 If the Seller is affected by a Change in Law in accordance with Article 13.2 and 
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wishes to claim a Change in Law under this Article, it shall give notice to the Procurers of 
such Change in Law as soon as reasonably practicable after becoming aware of the same 
or should reasonably have known of the Change in Law. 
 
13.3.2 Notwithstanding Article 13.3.1, the Seller shall be obliged to serve a notice to all the 
Procurers under this Article 13.3.2 if it is beneficially affected by a Change in Law. Without 
prejudice to the factor of materiality or other provisions contained in this Agreement, the 
obligation to inform the Procurers contained herein shall be material. Provided that in case 
the Seller has not provided such notice, the Procurers shall jointly have the right to issue 
such noticed to the Seller. 
 
13.3.3 Any notice served pursuant to this Article 13.3.2 shall provide, amongst other things, 
precise details of: 
(a) the Change in Law; and 
(b) the effects on the Seller of the matters referred to in Article. 
 
13.4  Tariff Adjustment Payment on account of Change In Law 
 
13.4.1  Subject to Article 13.2, the adjustment in Monthly Tariff Payment shall be effective 
from: 
(i) the date of adoption, promulgation, amendment, re-enactment or repeal of the Law 

or Change in Law; or 
(ii)  the date of order/judgment of the Competent Court or tribunal or Indian 

Governmental Instrumentality, if the Change in Law is on account of a change in 
interpretation of Law. 

 
13.4.2 The payment for Changes in Law shall be through Supplementary Bill as mentioned 
in Article 11.8. However, in case of any change in Tariff by reason of Change in Law, as 
determined in accordance with this Agreement, the Monthly Invoice to be raised by the 
Seller after such change in Tariff shall appropriately reflect the changed Tariff….” 

10.  Change in law (amongst others) are risk allocation clauses which provides for 

adjustment in tariff upon occurrence of events which are beyond the control of the 

parties. Since the PPA is a long-term contract, it is not possible for parties to foresee each 

and every event which could have an impact on the economics of the project. 

Consequently, the parties to the PPA had agreed and provided for relief upon occurrence 

of such events. In this context, the Change in Law provision along with the relief for 

change in law provision was provided in the PPA. 

11.  The scope of Change in Law and the role of a Commission (especially this Hon’ble 

Commission) in deciding a Change in Law during the operating period has been recently 

decided by the Hon’ble Appellate Tribunal for Electricity (“Hon’ble Tribunal”) in its 

Judgment dated 27.04.2021 in Appeal No. 172 of 2017 & Batch, qua the facts of CGPL’s 

PPA, as under:-  

(a) Article 13 enshrines the restitutive principle which is to be borne in mind when 

compensation for increase or decrease is determined by this Hon’ble Commission. 

Article 13.2 has an in-built mechanism to restitute (through monthly tariff 
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payments) the party affected by Change in Law to the same economic position as 

if such Change in Law has not occurred. [Para 30] 

(b) PPA gives express right to an affected party to claim compensation if the event 

qualifies as a Change in Law event in terms of Article 13 of the PPA. Once Change 

in Law is established, undoubtedly compensation in terms of restitutionary 

principles must follow. [Para 33] 

(c) Regulatory authority cannot introduce any extraneous words or qualifications to 

limit or whittle down the scope of Article 13 with respect to what constitutes 

Change in Law and how the relief has to be computed. Its role is limited to:  

(i) Determining whether a Change in Law event has occurred i.e. whether the 

qualifications provided under Article 13.1 are met;  

(ii)  Determining whether such a Change in Law event has an impact on the 

business of generation and sale of electricity; and  

(iii)  If the answers to the first two questions be in the affirmative, to provide 

restitutive compensation (i.e. on actuals) to the affected party. [Para 34] 

In other words, this Hon’ble Commission is under a mandate, inter-alia, to compensate 

the affected party on actuals to enable restitution to the same economic position as if 

the Change in Law had not occurred.  

12.  As is evident from above, once an event is declared as a Change in Law which has 

an impact on the business of generation and sale of electricity, the role of this Hon’ble 

Commission is restricted to restitute the affected party on actuals such that the affected 

party is placed ‘to the same economic position’ as if the change in law event had not 

occurred. This Hon’ble Commission does not have the power to introduce any condition 

to whittle down the restitutive principles. In other words, this Hon’ble Commission does 

not have an unfettered jurisdiction to determine the impact of Change in Law (as stated 

in Para 11(d) of the Draft Order dated 12.04.2021]. This Hon’ble Commission is required 

to provide restitutionary relief on actuals, such that the party affected by the Change in 

Law event is restored to the same economic position prior to the occurrence of such 

Change in Law event.     

13.  In the facts of the instant case, the issue whether the MoEFCC Notification is a 

Change in Law event is no longer res-integra. MoEFCC Notification has already been held 

as a Change in Law event (in the facts of CGPL’s case) by this Hon’ble Commission in its 

Order dated 17.09.2018 in Petition No. 77/MP/2015. Hence, while providing the relief to 

CGPL, scope of this Hon’ble Commission is restricted to compensate CGPL such that it is 
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fully restituted (on actuals) on account of capital and operational expenditure to be 

incurred by it on account of installation of emission abatement equipments, as if such 

Change in Law event has not taken place. In other words, CGPL is entitled for the recovery 

of the entire capital and operating expenditure to be incurred by it on account of the 

Change in Law. Any decision to the contrary is in teeth of the principles under Article 13 

of the PPA.  

14.  Even otherwise, this Hon’ble Commission, (in the facts of CGPL’s case) by its Order 

dated 22.06.2020 in Petition No. 168/MP/2019, has already decided the provisional 

capital cost and certain operational expenditure components which CGPL is entitled to 

recover from the Procurers. The staff paper was to be issued only for the limited purpose 

of providing compensation mechanism and computation of revised tariff, since the same 

is not present in the PPA. The purpose of the staff paper and consequently the scope of 

the present proceeding is not to reduce, directly or indirectly, the compensation payable 

to the generating companies from the Procurers. Any such direct or indirect reduction 

tantamount to a sou-moto modification of the Order dated 22.06.2020, which is 

impermissible and cannot be done in the present proceedings.  

15.  It is further submitted that, the compensation on account of Change in Law is to 

be determined in terms of the facts of each case, applicable provisions of the Competitive 

Bidding Guidelines/PPAs, such that the developer of the power plant is fully restituted. 

In this regard, this Hon’ble Commission may take note of the legal principles mentioned 

above and appropriately address the issues in the final order. Further, in case the 

mechanism proposed is in deviation of the Guidelines/ bidding documents/ PPA, the 

mechanism has to be applied with such modification that the change in law provisions 

are duly implemented.  

IV.  CGPL’s Para wise Submissions  

16.  CGPL’s para-wise submissions are provided in the table below:- 

S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
Re.  Legal Framework and Jurisdiction and Principles of Compensation [Paras 7 to 17] 

1. “11. The provisions of the 
Competitive bidding Guidelines, 
the Model PPA under Case-1 and 
DBFOO model are analysed as 
under:- 
…. 
c) In the Model PPA under Case-
1, there is a specific formula for 
Change in Law during the 

• CGPL submits that it has provided the interpretation of Change in 
Law and the principle on which the relief to be granted, as 
interpreted by various courts, in Para 9 to Para 14 above. This 
Hon’ble Commission, in para 11 (b) and 11(c) of the draft order, 
has correctly stated that the restitutive relief has to be granted in 
case of occurrence of Change in Law event. However, the 
principles for quantification of relief hasn’t been spelt out. Further, 
this Hon’ble Commission has also erred in stating that it has 
complete discretion to determine the compensation payable 
during the operating period. As regards Change in Law during the 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
construction period. However, for 
Change in Law event during the 
operation period, no specific 
formula has been provided. The 
determination of the compensation 
for any increase/decrease in 
revenue or cost to the Seller on 
account of change in law during 
operation period including its 
effective date has been left to be 
decided by the Commission. It 
further provides that the decision 
of the Commission shall be final 
and binding on both the Parties. In 
other words, the model PPA 
under Case-1 vests unfettered 
jurisdiction on the Commission 
to determine the impact of 
change in law on cost or 
revenue during the operation 
period and the effective date 
from which it is to be 
implemented…”   

operating period, while this Hon’ble Commission has the power to 
determine the compensation mechanism, the same has to be 
determined such that the party affected by Change in Law is 
restituted on actuals, such that the affected party is restored to the 
same economic position as if such a Change in Law event has not 
taken place. This Hon’ble Commission has no discretion to ignore 
the restitutionary principles spelt out in the PPA. 

 

Re.  Economic Restitution [Para 14] 

2.  “14. The proposed mechanism 
provides for the methodology for 
computation of compensation 
during the operating period on 
account of Change in Law events 
for installation of emission control 
systems. The standard bidding 
documents issued by the 
Central Government under 
Section 63 of the Act do not 
provide any specific formulation 
for computation of 
compensation during the 
operating period, but contain 
the principle of restitution to 
restore the affected party to the 
same economic position as if 
the change in Law event has not 
occurred. It is left to the 
Commission to determine the 
compensation that will be 
admissible on account of change 
in law during the operation period, 
which shall be binding on the 
parties. The Commission is of the 
view that a suitable 
compensation mechanism can 
be devised by the Commission 
to compensate the affected 

• As observed by this Hon’ble Commission in para 14 of the draft 
order, the primary requirement of the change in law provision is to 
satisfy the principle of economic restitution and for that purpose 
Hon’ble Commission may determine the mechanism to 
appropriately compensate the affected party.  

• In the facts of the CGPL’s case as well, the parties affected by 
Change in Law event is required to restitute the affected party such 
that the affected party is restored to the same economic position as 
if such a change in law event has not occurred. The mechanism of 
this economic restitution is provided in paras 8 and 9 of the Draft 
Order. However, for any increase in cost or decrease in net post 
tax return or other financial burden due to Change in Law, in 
DBFOO model PPA there is a specific test prescribed under Clause 
34.3, quoted at para 14 of the Draft Order, to check whether 
compensation is adequate/correct or not. This clause stipulates 
that the parties shall rely on the Financial Model to establish a net 
present value (the “ NPV”) of the net cash flow and make necessary 
adjustment in costs, revenues, compensation or other relevant 
parameters, as the case may be, to procure that the NPV of the net 
cash flow is the same. 

• Thus, all the model PPAs require increase in 
expenses/costs/burden (increase in Cash Outflow) or decrease in 
revenue/net post tax revenue (decrease in Cash Inflows) of the 
Seller company to be compensated through monthly bills to satisfy 
economic restitution. The DBFOO PPA further clarifies that the test 
for economic restitution shall be on NPV basis as follows: 
(a) NPV for Net Cash Flows (i.e. Revenue – Cost or Cash Inflow – 

Cash Outflow) before Change in Law to be computed 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
party during the operation 
period by invoking the principle 
of restitution contained in the 
PPA.” 

(b) NPV for Net Cash Flows after Change in Law with increase in 
costs/decrease in revenue to be computed 

(c) Increase or decrease in NPV and Net Cash Flows to be 
computed as difference of (a) and (b) 

(d) Adjustments to revenues/costs to be done through additional 
compensation to ensure that NPV before Change in i.e. (a) 
equals NPV after Change in Law with compensation i.e. (a) 
equal (b) plus (c) 

• Mathematically, for ECS installation for n years, the relationships 
are   
(a) NPVb = NPV of Net Cash Flows before CIL = Summation upto 

n (Rbn – Cbn)/(1+r)n , and 
(b) NPVa = NPV of Net Cash Flows after CIL without 

compensation = Summation upto n (Ran – Can)/(1+r)n   (for 
increase in cost or decrease in revenue, this will be lower than 
NPVb) 

(c) NPVc = Change in NPV of Net Cash Flows without 
compensation = NPVa – NPVb = Summation upto n [(Ran-
Rbn) – (Can-Cbn)]/(1+r)n = Summation upto n (Rcn – Ccn) (for 
increase in cost or decrease in revenue, this will be negative), 
where Rcn = Ran – Rbn and Ccn = Can -Cbn are impact of 
ECS installation i.e. changes in Revenue and Cost each year 
due to installation ECS 

(d) NPVd = NPV of Compensation/relief required each year with 
additional Cash Inflows of Rpn each year = Summation upto n 
Rpn/(1+r)n 

• Thus, to satisfy clause 13.3, (a) must be equated to (b) plus (c), i.e. 
NPVb = NPVa + NPVd 
Or NPVb – NPVa  = NPVd 
Or -NPVc = NPVd 
Or NPVc+NPVd = 0 

• Thus, effectively it has to be ensured that NPV of change in Cost 
(Cash Outflow)/Revenue (Cash Inflow) is fully offset by 
compensation payable/receivable to make their sum zero and 
leaving original revenues/cost unchanged. This condition can be 
expanded as follows: 
Summation upto n [(Ran-Rbn) – (Can-Cbn)]/(1+r)n + Summation 
upto n Rpn/(1+r)n = 0 
Or Summation upto n [(Rcn – Ccn) + Rpn]/(1+r)n = 0 
Or Summation upto n [(CIFcn  – COFcn) + Rpn]/(1+r)n = 0 (as Rcn 
= Change in Cash Inflow and Ccn is Chang in Cash outflow) 
Or Summation upto n [NCFcn + Rpn]/(1+r)n = 0 
Where, NCFcn = Change in Net Cash Flows/Impact for year n due 
to installation of ECS 

= CIFcn – COF cn = Change in Cash Inflows 
for year n – Change in Cash Outflows for year n 

• Since Change in Cash Flows/Impact of ECS installation is negative, 
taking absolute numbers in the above equation, we get: 
Or Summation upto n [Rpn – NCFcn)/(1+r)n = 0 

• The above equation is stating that NPV of yearly differences 
between compensation and impact of Change in Law must be Zero 
with Cost of Debt as discounting factor. In effect, it means that the 
annual differences have been considered to have a cost of capital 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
equal to Cost of Debt. The above derivation also shows that 
equating NPVs before and after Change in Law with compensation 
as stipulated in the Model PPA is equivalent to making NPV of 
yearly differences between compensation and Net Cash Flow 
Impact due to ECS equal to Zero. In case, we know exact impact 
on yearly Cash Flows due to ECS, we do not need to compute NPV 
of Cash Flows before Change in Law and after Change in Law with 
compensation. We can straightaway check the NPV of differences 
between Impact of ECS on yearly Cash Flows and Compensation 
and ensure that it equates to Zero. 

• For NPV of differences to be Zero, (i) either the yearly differences 
can be made equal to zero, i.e. compensation equal to Impact of 
ECS or (ii) the yearly compensation can be so structured that NPV 
of differences at Cost of Debt is Zero. Specifically, in the first case, 
since r is the discount factor and is always positive, this implies that 
each years term in the above summation has to be individually 
equal to zero, i.e. 
Rpn - NCFcn= 0 
Or Yearly Compensation  Rpn = NCFcn = Rcn – Ccn 

• In effect, each year’s compensation has to be equal to the sum of 
that year’s increase in cost and decrease in revenue. It may also 
be noted that discount factor although specified as cost of debt, 
ultimately does not affect the computation of compensation in this 
case. Although, the discount rate used would affect the values of 
NPVs to be computed, but since compensation can be computed 
directly without use of NPV as derived above, it is immaterial to 
choose/apply any other discount rate as the same would also yield 
same amount of compensation. In fact, clause 13.4 of DBFOO 
Model PPA also echoes the same spirit that each year’s 
compensation is normally to be demanded in the same year with 2 
years grace being provided. 

• This Hon’ble Commission has also precisely applied the above 
methodology of first case to compute the compensation for 
decrease in revenue, i.e. Rcn, due to Auxiliary Consumption of ECS 
by adjusting the Contracted Capacity and quoted Capacity and 
Energy Charges. It has tested and satisfied the condition that the 
Capacity Charges and Energy Charges for each year are restored 
back to the same level as they would have been without impact of 
ECS Auxiliary Consumption. 

• In nutshell, the Model PPAs, including CGPL PPA, require 
compensation to be worked out in two steps viz. (i) to first estimate 
the impact of ECS installation and (ii) then in the second step to fix 
the compensation to satisfy restitution principle through NPV test. 
As stated above, this Hon’ble Commission’s methodology of 
computing Decrease in Revenue is not correct i.e. yearly 
compensation equal to yearly impact. Therefore, we request 
Hon’ble Commission to allow compensation for each year equal to 
the impact of ECS on Cash Flows i.e. Increase in Cost Plus 
Decrease in Revenue. 

• This Hon’ble Commission has also extracted the relevant 
provisions of these documents which clearly show that the 
mechanism has to satisfy the principle of restitution of generating 
company to the same economic position as it would have been had 
no change in law taken place i.e. the compensation has to be 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
exactly equal to the incremental cash flows due to change in law. 
In fact, this principle has been correctly applied by this Hon’ble 
Commission in the Draft Order while specifying compensation for 
Auxiliary Consumption on Existing Capacity and Energy Charges 
by ensuring that cash flows to the developer before and after 
implementation of ECS are exactly equal. Further, this Hon’ble 
Commission also has powers to carry out prudence check on 
components of cost needing compensation and can limit those 
components to normative/industry average levels if they are 
excessive and are not project site/technology specific. However, in 
doing so Hon’ble Commission cannot bring the compensation level 
itself down, which is much below the industry average. 

• Therefore, all the proposals in the Draft Order have to satisfy the 
principle of restitution and no additional condition can added to 
disturb this principle specified in the statutory documents. As stated 
by Hon’ble Commission carrying cost on compensation is also to 
be allowed under the principle of restitution. This Hon’ble 
Commission is also requested to specify principles for recovery of 
carrying cost. It is proposed to allow carrying cost on actual cost of 
debt for meeting the shortfall or in the absence of the same at the 
same rate at which loan for the ECS project is taken and if both are 
not available at SBI MCLR plus 350 basis points as opportunity cost 
with monthly compounding as the PPA provisions provide for 
monthly billing/payment and Change in Law provisions require 
same provisions for billing/payment to be applied. 

• As stated above, any increase in expenses/costs/burden (increase 
in cash outflow) or decrease in revenue (decrease in Cash Inflows) 
of CGPL and/ or the Procurer is to be compensated through 
monthly bills such that the compensation is granted on actuals. 
Though this Hon’ble Commission has, while computing the impact 
of capital cost (i.e. Depreciation and Cost of Capital), stated that 
the mechanism proposed satisfies the restitution principle, this 
Hon’ble Commission has not demonstrated that the mechanism in 
reality restitutes the generating companies. In fact, the mechanism 
proposed leads to less recovery than actual cost to be incurred by 
the generating company leading to violation of principle of 
restitution as has been shown subsequently and needs the 
modifications proposed by CGPL below for its correct application.   

Re.  Applicability of the proposed compensation mechanism [Paras 18 to 22] 

3. “18. We agree with the 
suggestions of the stakeholders 
that there needs to be clarity 
regarding applicability of the 
mechanism for compensation. The 
Commission is of the view that the 
proposed Compensation 
Mechanism shall be applicable as 
per the following principles: 
… 
(c) In cases where the power 
purchase agreements do not 
provide for a mechanism for 

• In para 18(c), this Hon’ble Commission has stipulated that for 
mutually agreed mechanism also the compensation worked out 
under the proposed compensation mechanism shall be the ceiling. 
The said condition is arbitrary and contrary to the principles of 
freedom of contract amongst the parties and tantamount to a 
regulator adding terms to the contract. At best, this Hon’ble 
Commission can do a prudent check such that no unreasonable 
cost is being passed on to the consumer.  
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
compensation but the parties to 
the power purchase agreements 
have agreed mutually to a 
compensation mechanism, the 
compensation worked out by 
this proposed Compensation 
Mechanism shall be the ceiling 
compensation; 
… 
20. Due to installation or 
augmentation of emission control 
system, there would be additional 
capital expenditure and increase in 
expenses…. 
The increase in expenses for 
servicing additional capital 
expenditure needs to be 
assessed based on cost 
components such as 
depreciation and cost of capital 
employed…” 

4.  21. …. Therefore, there is a need 
to assess the components 
impacting the increase in 
expenses or decrease in 
revenue, which is consistent 
with the provisions as given at 
Clause 10.3.2 of the Model PPA. 
22. Some stakeholders have 
suggested that there should be 
separate methodology of 
reimbursement for PPAs under 
Case-1 bidding and Case-2 
bidding. We have perused the 
provisions of the PPAs and bidding 
guidelines under Case-1 bidding 
and Case-2 bidding and 
acknowledge that the Model PPA 
under Case-1 bidding and that 
under Case-2 bidding are different 
due to several distinguishable 
features. Therefore, we are of the 
view that the proposed 
mechanism of compensation 
will be made applicable on case 
to case basis, consistent with 
the provisions of the respective 
PPA.” 

• CGPL agrees that as per the restitution principle each component 
impacting revenue and cost needs to be assessed, including but 
not limited to depreciation, cost of arranging capital, spares, O&M 
expenses, Interest on Working Capital, compensation for increase 
in auxiliary consumption, heat rate, shutdown cost et al.   

• CGPL submits that, this Hon’ble Commission in its Order dated 
12.06.2019 in Petition No. 168/MP/2019 has already approved the 
elements of some cost components in operation period e.g. 
operational expenditure which would be impacted once FGD is 
installed by CGPL. 

• CGPL also agrees that the proposed mechanism needs to be 
applied on case-to-case basis as per the applicable provisions in 
each case. Further, the payment of compensation be made in 
accordance with PPA provisions.  

Re.  Capital Expenditure [Paras 23] 

5. “23. …. The proposed 
Compensation Mechanism deals 

• CGPL agrees that the cost of expenditure incurred is to be decided 
on case-to-case basis.  



20 
 

 
 

S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
with the methodology to work out 
the compensation based on capital 
cost admitted by the Commission. 
The Commission expects that the 
hard cost of emission control 
system would be discovered 
through a process of transparent 
competitive bidding. An inclusion 
or exclusion of any other 
expenditure shall be decided on 
case to case basis. Once the 
capital cost is determined, the 
compensation mechanism can be 
made applicable to work out the 
compensation.” 

• This Hon’ble Commission may kindly note that, the generators 
would be able to recover the entire capital cost incurred by it only 
upon filing of a Petition after the Date of Operation (ODe) of ECS. 
Hence, it is imperative that clarity be provided qua procedure for 
computing and raising the provisional monthly invoices/ 
supplementary invoices towards the additional capital cost incurred 
by the generators upon commissioning of the ECS till final tariff is 
approved by this Hon’ble Commission. In this regard, this Hon’ble 
Commission may consider providing clarity/ time-lines regarding 
exchange of relevant documents between the generators and the 
procurer and agreement amongst them for provisional raising of bill 
subject to final approval.  

• CGPL submits that this Hon’ble Commission may approve the 
methodology wherein the generator would propose the provisional 
compensation payable based on provisional capital cost and as per 
mechanism approved by Hon’ble Commission at least 3 months 
prior to the commissioning of ECS alongwith relevant supporting 
documents. The Procurers shall convey their agreement or 
disagreement with reasons and correct computation within a period 
of 1 month to the generator. Similarly, the generator shall convey 
its agreement or disagreement with reasons or computation given 
by procurers within 1 month. The generator shall start provisional 
billing from ODe based on (i) mutually agreed provisional 
compensation, if an agreement is reached or (ii) provisional 
compensation proposed by generator in case no agreement is 
reached and shall file Petition for final determination of Capital Cost 
and resolution of dispute on computation of compensation within 3 
months of ODe. Such provisional billing shall continue till final 
determination of Capital Cost and resolution of dispute, if any, by 
Hon’ble Commission. Further, if Capital Cost is determined on 
Cash basis as on ODe and certain expenditure or payment is 
deferred due to warrantees etc., then Ceiling of Capital Cost based 
on generator’s proposal may also be determined and generator 
may be allowed to re-compute and bill compensation to 
beneficiaries based on auditor’s certificate on incurring such 
expenditure within the ceiling approved by Hon’ble Commission.  
In case, ECS for different Units of a generating station are 
commissioned on different dates, then proportionate compensation 
may be billed by generating company from date of operation of 
respective Units, which may be proposed to be corrected based on 
actual expenditure in true-up Petition. Moreover, even the auxiliary 
consumption would be higher till all the Units get commissioned 
and, hence, a proposal in this regard, if any, may be made by 
generating company in the true-up Petition. Further, the 
Supplementary Energy Charges for ECS should not be added for 
Energy Charge Rate used for merit order desptach until all the 
generators in the Region install requisite ECS.  

Re.  Structure of Compensation [Paras 24-29] 

6.  “28. Therefore, in case of two-part 
tariff structure, the recovery of 
compensation would be through 
supplementary capacity charges 
and supplementary energy 

• CGPL agrees that compensation structure should be in line with the 
PPA provisions such that the compensation is allowed on actuals. 
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charges. In case of consolidated 
tariff, the recovery of 
compensation shall be through 
supplementary tariff. The 
structure of compensation shall 
be in line with tariff structure in 
the Power Purchase 
Agreements, as supplementary 
capacity charges and 
supplementary energy charges 
or supplementary tariff, as the 
case may be.” 

Re.  Supplementary Capacity Charges (Deprecation) [Paras 31-35] 

7.  34. We are of the view that the 
useful life of the generating 
station is to be considered 40 
years in line with the Companies 
Act, 2013. The Commission has 
considered the useful life of the 
generating station based on life 
cycle of major equipment of 
thermal generating station. The life 
of emission control system has 
been considered as 25 years in 
line with the other major 
equipment of generating station. 
The Commission observes that as 
on today, there are no generation 
projects with competitively bid tariff 
which have completed more than 
15 years of life. Therefore, based 
on 40 years of life of generating 
stations, in all cases 25 years of 
life of emission control system 
would be available for recovery 
of depreciation. Thus, the 
proposed approach for recovery 
of depreciation in 25 years 
balances the interest of the 
generating companies and 
procurers. 
35. Accordingly, in all cases 
irrespective of balance useful life 
of the generating plant, 90% of 
additional capital expenditure on 
account of installation of ECS 
(considering salvage value of 
10%) shall be recovered by the 
generating company in 25 years 
as depreciation (straight line 
method @3.6% per year)…” 

• This Hon’ble Commission has accepted the contention of the 
procurers that the life of thermal generating station should be 
considered as 40 years as given under the Companies Act, 2013. 
Further, the generating companies are permitted to recover capital 
expenditure by way of depreciation for 25 years at rate of 3.6% on 
straight line method with 10% residual value. This is being done to 
balance the interest between the generating companies and the 
Procurers.   

• It is submitted that, in effect the aforesaid mechanism allows 
generating companies (such as CGPL) to recover only a part of its 
capital expenditure. The said mechanism is not only contrary to the 
principles down under Article 13 of the PPA, the same is also 
contrary to the entire basis on which Mundra UMPP was set up. In 
this regard, it is stated that:-  
 As stated in Paras 9 to 14 above, once an event is declared a 

Change in Law, the power of this Hon’ble Commission is 
restricted to allow relief/ compensation only on actuals. In other 
words, CGPL is entitled to recover the entire capital 
expenditure to be incurred by it for the purpose of installing 
system for meeting revised norms stipulated by MoEFCC 
within the term of the PPA, i.e. 25 years, from the Procurers 
and not based on provisions for accounting in Companies Act. 
This Hon’ble Commission does not have the plenary power to 
decide the compensation payable de-hors the scope of the 
PPA and and/ or to whittle down the scope of Change in Law 
compensation.  

 Further, as per the Competitive Bidding Guidelines, the 
expected life of the power plant was assumed for 25 years. It 
is in this context, the term of the PPA was considered as 25 
years and the tariff (including capacity charges) were fixed for 
25 years where the entire capital expenditure of the plant was 
to be recovered from the Procurers within 25 years [Ref:- 
Bullet 3 of Clause 5.4 (i)]. The mechanism suggested by this 
Hon’ble Commission mid-way changes the useful life of the 
project from 25 years to 40 years, which amounts to shifting the 
goal-post which is impermissible and vitiates the bid submitted 
by Tata Power.  

 As demonstrated in Paras 6 and 7 above, Mundra UMPP has 
been set for the exclusive benefit of the Procurers. Further, the 
retrofitting of the plant is also being done for the exclusive 
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benefit of the Procurers. Hence, even in equity, the Procurers 
are required to pay the entire capital and revenue 
expenditure/cost to be incurred to CGPL within the PPA period 
of 25 years. Spreading the capital cost for compensation 
beyond 25 years would amount to re-writing terms of PPA 
without the consent of CGPL.       

• The term ‘useful life’ of the project has been interpreted by the 
Hon’ble Supreme Court in the case of DERC v. BSES Yauma 
Power Limited & Ors: (2007) 3 SCC 33, wherein the Hon’ble 
Supreme Court held as under:-  

“43. Before concluding, we may state that the basic object of 
providing depreciation is to allocate the amount of depreciation 
of an asset over its useful life and not actual life so as to 
exhibit a true and fair view of the financial statements of 
an enterprise. Useful life is a period over which a 
depreciable asset is expected to be used. Useful life of an 
asset in a capital intensive industry is generally shorter 
than its physical life. Useful life is predetermined by 
contractual limits or by amount of extraction or 
consumption dependent on the extent of use and physical 
deterioration on account of wear and tear which depends 
on operational factors such as the number of shifts, repair 
and maintenance policy of the utility and reduced by 
obsolescence arising from technological changes, 
improvement in production methods, etc. In the present 
case, DERC has not considered the difference between the 
physical life of an asset and the useful life of the asset.” 

• In terms of the above, Judgment of the Hon’ble Supreme Court, it 
is clear that the useful life of the project is to be considered as 25 
years (being the contractual arrangement with the Procurers and 
as provided in the Competitive Bidding Guidelines).   

• Even otherwise, the useful life of Mundra UMPP (along with all 
major equipments) ought to be treated as 25 years (and not 40 
years), being an industry wide practice, on account of the 
following:-  
 Prior to the enactment of the Electricity Act, MoP had, vide its 

Notification dated 29.03.1994, had prescribed the useful life of 
the thermal power plant along with the rate of depreciation to 
be computed under straight line method. In terms of the said 
notification, the useful life of major components (i.e Plant & 
machinery including foundation viz. Boiler, Turbine and 
Generator-BTG) of the thermal power plant is considered as 25 
years. A copy of MoP’s Notification dated 29.03.1994 is 
annexed hereto and marked as Annexure-6. 

 At the time of setting up Mundra UMPP, this Hon’ble 
Commission had issued Tariff Regulations (for Section 62 
PPA) which also recognizes useful life of the thermal power 
plant as 25 years. In fact, in all its Tariff Regulations till date, 
this Hon’ble Commission has considered the useful life of the 
thermal generating stations as 25 years only.    

 CEA’s (Technical Standards for Construction of Electrical 
Plants and Electric Lines) Regulations, 2010 are the relevant 
regulations on the basis of which generating stations were 
designed and constructed. Regulation 5 of the said 
Regulations also provides that thermal power plants would 
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have a minimum life of 25 years. Relevant part of the said 
Regulations is reproduced below: 

“5. General Technical Requirements – (1) The coal or 
lignite based thermal generating stations shall be 
designed to give life of not less than twenty five (25) 
years. Gas turbine based Stations and IC engine based 
Stations shall be designed for life not less than fifteen (15) 
years.” 

 Technically, most of the power plants would be able to work for 
25 years. Typically, continuing with the power plant after a 
period of 25 years requires an expenditure on renovation and 
modernization of the plant. In this regard, it is noteworthy that, 
CEA in its “Guidelines for Renovation And Modernization/Life 
Extension Works Of Coal/Lignite Based Thermal Power 
Station” published in October 2009 (as amended from time to 
time most recent being in 2020) has stated that life of main 
equipment is designed for 25 to 30 years, however, many 
equipment become prematurely weak due to operational 
stresses and hence taking life more than 25 years is not 
practical. Relevant portion is reproduced below for ease of 
reference: 

“4.2 R&M PROGRAMME WITH LIFE EXTENSION (LE) & 
UPRATING (LE&U)  
4.2.1 The equipment subjected to fatigue stresses and 
creep due to high temperatures such as turbine rotor 
and casings, HP piping, boiler headers, Boiler drum, 
main steam piping and valves, feed discharge lines 
etc. are designed for a given fatigue life of about 25-
30 years of operation. However, many equipment/ 
components might become prematurely weak 
metallographically due to various operational 
stresses like frequent temperature and pressure 
excursions, full load trippings, frequent start and 
stops etc. and accordingly there is need to check the 
remaining life of these components after about 20 
years of life or 1,60,000 hours of operation lest it may 
result into serious failures.  A systematic study called 
the Residual Life Assessment (RLA) study involving non-
destructive and destructive tests would reveal the 
remaining life of various critical components of plants and 
equipment so as to take steps to extend the life of the plant 
by a further period of about 15-20 years by appropriate 
repairs/replacements. A RLA study may be carried out 
earlier, say after 15 years or 1,00,000 hrs. of operation if 
the plant condition so necessitates and as stipulated in 
IBR 391 A.” 

• Without prejudice to the above, it is submitted that reliance placed 
by this Hon’ble Commission on the Companies Act, 2013 for 
assuming the useful life of the project as 40 years is erroneous as:- 
 The industry wide practice for the purpose of computing the 

useful life of the project is 25 years and not 40 years, as 
demonstrated above.  

 Competitive Bidding Guidelines applicable to CGPL itself 
provided that the useful life of the project would not be 
considered more than 25 years. Hence, the entire bid was 
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predicated on this assumption, changing of which would 
amount to shifting of goal post mid-way.  

 Based on the above and RFQ provisions, Mundra UMPP has 
been designed and constructed for useful life of 25 years with 
corresponding guarantees from manufacturers. 

 Without prejudice to the above, the provisions of the 
Companies Act are applicable for the limited purpose of 
computing the statutory accounts of the companies, whereas 
the compensation for Change in Law is to be determined on 
the basis of the PPA and the norms qua useful life of the project 
considered as per the bidding guidelines or generally accepted 
norms in the power sector. In any case, this Hon’ble 
Commission has selectively applied the provisions of the 
Companies Act, 2013 while ignoring the other provisions.  In 
this regard, the relevant extract of Schedule II of the 
Companies Act, 2013 is given below: 

“SCHEDULE II2 
(See section 123) 
USEFUL LIVES TO COMPUTE DEPRECIATION 
PART 'A' 
1. Depreciation is the systematic allocation of the 
depreciable amount of an asset over its useful life. The 
depreciable amount of an asset is the cost of an asset 
or other amount substituted for cost, less its residual 
value. The useful life of an asset is the period over 
which an asset is expected to be available for use 
by an entity, or the number of production or similar 
units expected to be obtained from the asset by the 
entity. 
2. For the purpose of this Schedule, the term 
depreciation includes amortisation. 
3. Without prejudice to the foregoing provisions of 
paragraph 1,— 
3[(i) The useful life of an asset shall not be longer 
than the useful life specified in Part 'C' and the 
residual value of an asset shall not be more than 
five per cent of the original cost of the asset: 
Provided that where a company uses a useful life 
or residual value of the asset which is different 
from the above limits, justification for the 
difference shall be disclosed in its financial 
statement. 
… 
PART 'C' 
5. Subject to Parts A and B above, the following are the 
useful lives of various tangible assets 
… 
IV Plant and Machinery 
(ii) Special Plant and Machinery 
(f) Plant and Machinery used in generation, 
transmission and distribution of power [NESD] 
1. Thermal/Gas/Combined Cycle Power Generation 
Plant ……………………..40 years 
…. 
Notes.— 



25 
 

 
 

S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
… 
3. The following information shall also be 
disclosed in the accounts, namely:— 
(i) depreciation methods used; and 
(ii) the useful lives of the assets for computing 
depreciation, if they are different from the life 
specified in the Schedule. 
4. Useful life specified in Part C of the Schedule is for 
whole of the asset. Where cost of a part of the asset is 
significant to total cost of the asset and useful life of 
that part is different from the useful life of the remaining 
asset, useful life of that significant part shall be 
determined separately.” 

 It is clear from clause 3(i) and proviso thereto in Part A, entry 
for Thermal/Gas/Combined Cycle Power Generation Plant in 
Part C read with Note 3(ii) that, 40 years is the maximum life 
that can be considered by generating plant. It does not mean 
that the useful life is 40 years. Moreover, any significant part of 
the asset can be assigned different life than that of whole plant 
as per Note 4. Further, Note 3(i) gives an option to choose 
method of depreciation i.e. straight line, WDC or differential 
depreciation with proper disclosure in accounts. Even the 
residual value can be lower than 5% for reasons to be 
disclosed in the accounts. Thus, even with 40 years of life and 
choosing WDV method, the rate of depreciation works out as 
5.2% p.a. with almost 85% depreciation recovery in 25 years. 
i.e. close to 90% allowed by Hon’ble Commission. This, as 
stated earlier can go upto 95% if life is considered as 25 years. 

 It is also unclear as to why the norms under the Companies Act 
are preferred over other statutes like Income Tax Act. As far as 
Income Tax Act is concerned, Rule 5(1), of the Income Tax 
Rules 1961 states that the companies engaged in generation 
of power have an option to choose the rates specified in 
Appendix I (general) or IA (for generation of power), which 
provides the same rates as were specified in MoP’s Notification 
dated 29.03.1994 and adopted by Hon’ble Commission in its 
Terms and Conditions of Tariff Regulations for section 62 
projects in 2001 and 2004. Relevant extract are as under: 

“Depreciation. 
5. (1) Subject to the provisions of sub-rule (2), the 
allowance under clause (ii) of sub- section (1) of 
section 32 in respect of depreciation of any block of 
assets shall be calculated at the percentages specified 
in the second column of the Table in Appendix I to 
these rules on the written down value of such block 
of assets as are used for the purposes of the business 
or profession of the assessee at any time during the 
previous year: 
 
[(1A) The allowance under clause (i) of sub-section (1) 
of section 32 of the Act in respect of depreciation of 
assets acquired on or after 1st day of April, 1997 shall 
be calculated at the percentage specified in the second 
column of the Table in Appendix IA of these rules on 
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the actual cost thereof to the assessee as are used for 
the purposes of the business of the assessee at 
any time during the previous year 
Provided further that the undertaking specified in 
clause (i) of sub-section (1) of section 32 of the Act 
may, instead of the depreciation specified in Appendix 
IA, at its option, be allowed depreciation under sub-rule 
(1) read with Appendix I, if such option is exercised 
before the due  date for furnishing the return of income 
under sub-section (1) of section 139 of the Act, 
(a) for the assessment year 1998-99, in the case of an 
undertaking which began to generate power prior to 1st 
day of April, 1997; and 
(b) for the assessment year relevant to the previous 
year in which it begins to generate power, in case of 
any other undertaking : 

 Clause (i) of sub-section (1) of section 32 of the Income Tax 
Act referred to above is relating to power generation 
undertakings, which provides as under: 

“Depreciation. 
32. (1) In respect of depreciation of— 
 (i)  buildings, machinery, plant or furniture, being 
tangible assets; 
(ii) know-how, patents, copyrights, trade marks, 
licences, franchises or any other business or 
commercial rights of similar nature, being intangible 
assets acquired on or after the 1st day of April, 1998, 
owned, wholly or partly, by the assessee and used for 
the purposes of the business or profession, the 
following deductions shall be allowed— 
 (i)  in the case of assets of an undertaking engaged 
in generation or generation and distribution of 
power, such percentage on the actual cost thereof 
to the assessee as may be prescribed” 

 Therefore, even Income Tax Act gives option to choose rates 
of depreciation and to apply WDV which allows faster recovery 
of depreciation. Further, the rates for power generation 
companies in Income Tax Act (Appendix IA) are exactly the 
same as given in MoP Notification of 1994, which also gave the 
life of different assets in a thermal generating station. 
Importantly, the life of Main Thermal Generating Plant, i.e. 
Boiler, Turbine and Generator (BTG) Installation, has been 
specified as 25 years with some civil structures having lives 
upto 50 years. Since BTG is the main equipment in a thermal 
generating station and accounts for almost 80-90% of the 
Capital Cost of the station and generation cannot take place if 
their useful life is over even if other small value assets still have 
some useful life, the life of thermal generating station cannot 
be considered more than 25 years. Life of generating station 
beyond 25 years may be considered only after huge renovation 
and modernization expenditure and only when the term of PPA 
are extended by the parties on mutually agreed terms. Hence, 
historically useful life of the thermal generating station has 
been specified as 25 years not only in Ministry of Power 
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notifications but also in Hon’ble Commission’s Terms and 
Conditions of Tariff Regulations specified till current ones upto 
2019. 

 This Hon’ble Commission has considered 10% residual value 
with straight line method, whereas Companies Act permits 
residual value only upto 5% and allows WDV or even 
differential depreciation approach also to be followed, which 
ensures faster and higher than proposed recovery of 
depreciation. In view of the above reasons, it is stated that the 
approach adopted by this Hon’ble Commission is not correct 
and equitable. 

 DBFOOT Overview of Model PPA, enclosed as Annexure-7, 
issued with Bidding Documents in September 2013: 

“Elements of financial viability - Need to reduce capital 
costs 
The three critical elements that determine the 
financial viability of generation projects are the 
concession period, fuel costs and capital costs. The 
concession period for a generation project should be 
fixed keeping in view the expected life of the 
generating plant. It could be fixed for a period of about 
30 years, including the construction period, with a 
provision for extension of 15 years at the option of either 
the Concessionaire or the Utility. Yet another extension of 
upto 15 years can be undertaken if both the parties so 
agree. This timeframe should enable a robust project 
structure. So far as the Fuel Charge is concerned, the 
MPPA makes it a pass through, subject to appropriate 
safeguards, which would address a major risk faced by 
power producers due to uncertainty relating to fuel prices 
over the medium and long term. Since two of the three 
parameters stated above would be virtually pre-
determined, capital cost is the variable that will 
determine the financial viability of a Power Station. 
Adoption of cost-effective specifications would, therefore, 
be essential for reducing capital costs that would ensure 
a competitive Fixed Charge. 
… 
Termination 
In the event of termination, the MPPA provides for a 
compulsory buy-out by the Utility, as neither the 
Concessionaire nor the lenders can use the Power Station 
on their own for recovering their investments. This 
arrangement also provides the requisite protection of 
public resources like fuel, land and water which would 
revert to the Utility in the event of termination. 
… 
Upon expiry of the specified concession period, the 
Concessionaire would be entitled to a termination 
payment which will be a pre-determined multiple of 
monthly Fixed Charge. However, either Party would 
have the right to seek an extension of 15 years in the 
concession period and in such an event, no termination 
payment shall be due and payable after expiry of the 
extended period.” 



28 
 

 
 

S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
 Therefore, under DBFOOT route the assets of generating 

station have to be compulsorily passed on to the Utility upon 
expiry of contract period at pre-determined price unless PPA 
gets extended. Therefore, Hon’ble Commission’s presumption 
that the generating company would be able to run the plant 
after PPA life of 25 years is not correct for DBFOOT projects. 
Hence, recovery of depreciation has to be made within contract 
period of 25 years. 

 For Model PPA of DBFOO projects, enclosed as Annexure-8, 
relevant extract of which is as follows: 

“34.1 Increase in costs 
If as a result of Change in Law, the Supplier suffers an 
increase in costs or reduction in net after-tax return or 
other financial burden for and in respect of Contracted 
Capacity,… 
… 
34.3 Protection of NPV 
Pursuant to the provision of Clauses 34.1 and 34.2 and for 
the purpose of placing the Supplier in the Supplier in the 
same financial position as it would have enjoyed had there 
been no Change in Law affecting the costs, returns or other 
financial burden or gains, the parties shall rely on the 
Financial Model to establish a net present value (the “ 
NPV”) of the net cash flow and make necessary 
adjustment in costs, revenues, compensation or other 
relevant parameters, as the case may be, to procure that 
the NPV of the net cash flow is the same as it would 
have been if no Change in Law had occurred. For 
avoidance of doubt, the Parties expressly agree that for 
determination of NPV, the discount rate to be used shall 
be equal to the weighted average rate of interest at 
which the Supplier has raised the Debt Due under its 
Financing Agreements.” 

 It is clear from the above that increase in cost or reduction in 
net after tax return is to be discounted by weighted average 
rate of interest of Debt for the project to see that NPV of the 
investment made is Zero. In other words, the cost of capital for 
Depreciation under-recovery/ over-recovery shall be 
considered as cost of debt. Accordingly, for a period of 15 years 
balance PPA life and with 9% as cost of debt, the NPV 
considering repayments in 12 years and 70% debt, works out 
to be negative at rate of depreciation proposed by Hon’ble 
Commission. Even with useful life of ECS taken as 25 years 
proposed in the Draft Order, the NPV would still be negative 
mainly due to non-consideration of loan repayment 
requirement. The NPV is Zero if (i) For Projects with life more 
than 15.43 (90%x12/70%) years, the Depreciation of 90% of 
Capital Cost is allowed equal to repayment during loan 
repayment period and balance depreciation is paid by equally 
spreading in balance PPA life or (ii) For Projects with life <= 15 
years, Depreciation is allowed equally at the rate of 6% or more 
(90%/15). The computations of NPV is annexed hereto and 
marked as Annexure-9. 

 Spreading depreciation over balance PPA life would not 
unjustly increase the tariff considering the fact that in overall 
Capital Cost of the Project, the Capital Cost of ECS shall only 
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be about 10-15% (about 40 paise/unit increase in overall tariff 
of about Rs. 3.00 per unit, i.e. total Rs. 3.40/unit) and even in 
the worst case, increase in tariff by reducing depreciable life 
from 25 years to 15 years would impact the tariff by only 4-5 
paise/unit i.e. 100x5/340= 1.5%. Irrespective of impact, the 
Change in Law provision needs to implemented in letter and 
spirit and accordingly restitutive relief is to be granted to the 
generator. This Hon’ble Commission is required to spread 
depreciation such that the entire capital cost is recovered withi 
the balance PPA term.  

 Taking life of the project beyond 25 years would obviously lead 
to lesser recovery during the remaining contract period than 
amount invested for ECS installation and, hence, would be 
against the principle of restitution. Not only the overall recovery 
would be less than increase in cost in the entire tenure of 
contract, even for repayment of loan with tenure of 10-12 years 
(and hence repayment requirement @ 5.83%-7% p.a. of 
Capital Cost with 70:30 debt:equity ratio) proposed 
depreciation of 3.6% shall fall short by 2.23%-3.4% of Cost 
(Cash outflow) each year for first 10-12 years. Again, the 
requirements of principle of restitution are not met. 

 Even in terms of the finding of Hon’ble Commission at para 28 
of Draft Order on Structure of Compensation, that it has to be 
in line with tariff structure in the Power Purchase Agreements, 
as supplementary capacity charges and supplementary energy 
charges or supplementary tariff, as the case may be, the 
compensation has to be within the period of contract as there 
is no structure of tariff available after the contract period in the 
respective PPAs. 

 Therefore, it is proposed that life of generating may be 
considered as 25 years and not 40 years, unless the PPA term 
is extended by the parties on mutuall agreed terms and 
conditions. 

• CGPL submits that this Hon’ble Commission may consider 
spreading of 90% depreciation over balance life of the generating 
station (out of the remaining 25-year period) such that the the 
generating company is restituted to the same economic position as 
if such a change in law event has not occurred. In this, Hon’ble 
Commission could consider providing accelerated depreciated 
such that the entire cost is recovered during the PPA tenure. In this 
regard, it is noteworthy that: 
 Accounting Standard 6 – Depreciation, issued by ICAI, 

prescribes that any asset added to an existing asset, for 
depreciation on the new asset its useful life should be 
considered as balance useful life of the existing asset. Further, 
it clearly stipulates that useful life may be considered as life of 
new asset addition only if it can be used on standalone basis 
without existing asset. Since ECS cannot be utilized fully 
beyond the useful life of generating station unless the term of 
the PPA is extended (which would be at the fag end), useful life 
for depreciation on ECS cannot be considered as estimated life 
of ECS even though it may go beyond useful life of generating 
station. The definition of Useful Life also stipulates that it is the 
period over which depreciable asset is expected to be used by 
the enterprise. Obviously, after useful life of generating station, 
the ECS cannot be used by the generating company for 
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generation of electricity and, hence, Useful Life of ECS has to 
be co-terminus with that of generating station i.e. 25 years. 
Relevant extracts of AS-6 are as follows: 

“3.3 Useful life is either (i) the period over which a 
depreciable asset is expected to be used by the 
enterprise; or (ii) the number of production or similar 
units expected to be obtained from the use of the asset 
by the enterprise. 
… 
24. Any addition or extension which becomes an 
integral part of the existing asset should be 
depreciated over the remaining useful life of that 
asset. The depreciation on such addition or extension 
may also be provided at the rate applied to the existing 
asset. Where an addition or extension retains a 
separate identity and is capable of being used after the 
existing asset is disposed of, depreciation should be 
provided independently on the basis of an estimate of 
its own useful life.” 

 Similar requirement is also echoed in Cost Accounting 
Standard 16 issued by ICMAI, which has similar wording and 
is reproduced below: 

“4.11. Useful life of asset: Useful life of asset is either: 
(a) the period over which a asset is expected to be 
available for use by an entity ; or 
(b) the number of production or similar units expected 
to be obtained from use of the asset by the entity. 
… 
5.6. Depreciation of any addition or extension to an 
existing depreciable asset which becomes an integral 
part of that asset shall be based on the remaining 
useful life of that asset. 
5.7. Depreciation of any addition or extension to an 
existing depreciable asset which retains a separate 
identity and is capable of being used after the expiry of 
the useful life of that asset shall be based on the 
estimated useful life of that addition or extension.” 

 Even Ind AS-16 on Plant, Property and Equipment lays 
emphasis on depreciation of assets over a period in which 
economic benefit flows to the company. Since there would not 
be any economic benefit available from ECS after useful life of 
25 years of generating station is over, it cannot be depreciated 
beyond 25 years and, hence, entire 90% depreciation is to be 
recovered upto generating station’s useful life. Relevant extract 
of Ind AS-16 is reproduced below: 

“6. Definitions 
Useful life is: 
(a) the period over which an asset is expected to be 
available for use by an entity; or 
(b) the number of production or similar units expected 
to be obtained from the asset by an entity. 
… 
56 The future economic benefits embodied in an asset 
are consumed by an entity principally through its use. 
However, other factors, such as technical or 
commercial obsolescence and wear and tear while 
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an asset remains idle, often result in the diminution 
of the economic benefits that might have been 
obtained from the asset. Consequently, all the 
following factors are considered in determining the 
useful life of an asset: 
57 The useful life of an asset is defined in terms of 
the asset’s expected utility to the entity. The asset 
management policy of the entity may involve the 
disposal of assets after a specified time or after 
consumption of a specified proportion of the future 
economic benefits embodied in the asset. 
Therefore, the useful life of an asset may be shorter 
than its economic life. The estimation of the useful 
life of the asset is a matter of judgement based on the 
experience of the entity with similar assets.” 

 Even the generation tariff regulations of Hon’ble 
Commission for Section 62 projects allow depreciation on 
Additional Capitalization (other than ECS) to be recovered 
over balance useful life of the generating station, which 
has been clearly stipulated as 25 years. However, for ECS, 
this Hon’ble Commission has erroneously prescribed different 
periods for depreciation recovery of 90% based on age of the 
generating station going beyond useful life of 25 years, which 
as stated above is not correct in the absence of PPA/life 
extension. Relevant extracts of Hon’ble Commission’s CERC 
(Terms and Conditions of Tariff) Regulations, 2019 is 
reproduced below: 

“33. Depreciation 
… 
(5) Depreciation shall be calculated annually based on 
Straight Line Method and at rates specified in 
Appendix-I to these regulations for the assets of the 
generating station and transmission system: 
Provided that the remaining depreciable value as on 
31st March of the year closing after a period of 12 
years from the effective date of commercial operation 
of the station shall be spread over the balance useful 
life of the assets.” 

 From the above, it is clear that as per statutory requirements 
and industry practice depreciation on ECS cannot be spread 
beyond 25 years useful life of generating station unless the 
same is extended after mutual agreement between the parties. 

 Further, all the above quoted Accounting Standards provide 
liberty to the company to choose the method of depreciation 
i.e. straight line, WDV or differential depreciation (i.e. different 
rates of depreciation for different periods with reasons). In the 
proposals given in Draft Order, Hon’ble Commission has 
limited the depreciation method to only straight line.  

 It is further submitted that remaining capital invested is not 
always equal to Net Fixed Assets (i.e. Gross Fixed Assets – 
Cumulative Depreciation). For the period loan repayment is 
required, depreciation can be used for it, which also has been 
the practice in electricity sector and, hence, NFA can be used 
as Capital invested for this period. However, beyond the loan 
repayment period, depreciation cannot be used to reduce 
equity and, hence, capital invested in the business as equity 
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money once invested cannot be taken out until winding up of 
the company. Therefore, Capital Employed after loan 
repayment should remain constant at value of equity invested 
till the end of useful life. In other words, return on Capital 
Employed should be constant and computed on the amount of 
equity after loan repayment. This principle is also used in tariff 
determination of section 62 projects on cost plus basis. 

 It is submitted that for spreading of depreciation, the following 
needs to be satisfied: 
(a) Allowable 90% has to be recovered in balance useful life of 
the generating station (minimum value of which may be 
specified as 5 years so that Projects that have shorter balance 
life are not required to install ECS, this is also in line with latest 
notification of MoEFCC dated 31.03.2021); and 
(b) While spreading depreciation, the principle of restitution is 
applied i.e. the cost and revenue shortfall attributable to 
depreciation are fully allowed in each year. The next question 
is what is cost attributable to depreciation and what is revenue 
shortfall, if any. The allowable compensation as depreciation 
shall then be sum of cost and revenue shortfall due to 
depreciation. As per above stated statutory requirements and 
industry norms equal rates may be stipulated as cost with 
straight line or WDV method for balance useful life of the 
generating station and for working out revenue shortfall, cost 
may be compared with repayment requirement during loan 
tenure and differential between the two, if any, may be 
considered as revenue shortfall. In cases, where the cost, i.e. 
equal depreciation is sufficient to meet loan repayment 
requirement (for useful life <= loan tenure x 90/70), there is no 
shortfall in revenue and therefore nothing needs to be added 
to equal depreciation or cost each year. In cases, where equal 
depreciation is less than repayment requirement, 
compensation for depreciation may be allowed equal to 
repayment requirement for repayment period and balance 
depreciation may be spread over balance useful life after loan 
tenure. 

• In view of the above justifications, it is proposed that Hon’ble 
Commission may consider useful life of the thermal generating 
station as 25 years and may kindly allow full recovery of 90% 
Depreciation equally over balance remaining useful life of the 
generating station with straight line method after installation of 
ECS. Further, to avoid cash flow issues due to loan repayment and 
hence not meeting the principle of restitution, in case, equal 
Depreciation is not able to meet loan repayment obligation, 
Depreciation may be allowed to be equal to loan repayment for loan 
repayment period, which may be kept at minimum of 10 years, and 
balance depreciation may be spread over balance useful life of the 
project. 

Re.  Supplementary Capacity Charges (Cost of Additional Capital) [Paras 36-40] 

8.  “36. In the staff paper, the 
suggested approach of 
servicing of cost of capital 
employed was in line with 

• At the outset, it is submitted that the mechanism provided by this 
Hon’ble Commission for servicing the cost of capital (capital has 
been considered as NFA) incurred for installation of emission 
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industry practice unlike the 
servicing of debt and equity 
separately as followed for 
generating stations under Section 
62 of the Act. 
… 
39. We have considered the 
suggestions of the stakeholders. 
The Commission notes that the 
approach of net fixed assets 
and cost of capital employed 
suggested in the staff paper 
satisfies the principle of 
economic restitution. The 
Commission is aware of the 
concerns and financial position of 
the generating companies. 
However, any compensation for 
change in law cannot be a 
mechanism to improve their 
financial position. Accordingly, we 
hold that the suggested approach 
of servicing investment through 
cost of capital employed approach 
is appropriate, being consistent 
with the principle of economic 
restitution. 
40. The servicing of capital 
employed during each year of the 
contract period shall be worked out 
based on net fixed asset (derived 
by adjusting cumulative 
depreciation of emission control 
system) and interest rate of fund. 
The interest rate will be 
weighted average rate of 
interest on loans of the 
generating station including 
ECS or at the rate of Marginal 
Cost of Lending Rate of State 
Bank of India (for one year 
tenor) as on 1st April of the year 
under consideration plus 350 
basis points, whichever is 
lower….” 

control system at pre-tax cost of debt does not restitute CGPL in 
terms of the principles stated in Para 10 to Para 14 above.  

• The draft order has proposed for servicing of the Capital employed 
during each year of the contract period based on net fixed asset 
and interest rate of fund. The interest rate will be weighted average 
rate of interest on loans of the generating station including ECS or 
at the rate of Marginal Cost of Lending Rate of State Bank of India 
(for one year tenor) as on 1st April of the year under consideration 
plus 350 basis points, whichever is lower.  
 
Re. Non-Consideration of Equity Contribution  
 

• This Hon’ble Commission has erred in treating cost of arranging 
equity equivalent to cost of arranging debt. It is noteworthy that, 
ordinarily projects of this size are funded such that approximately 
70% of total capital is funded by debt and the remaining 30% is 
towards the equity contribution. The cost of arranging equity is 
much higher vis-à-vis cost for arranging debt. This is also evident 
from the norms specified by the Commission while determining 
tariff under Section 62 PPAs. In other words, the present 
mechanism treats unequals equally. Therefore, under 62 principles 
any equity contribution beyond 30% is treated as notional debt. 
Hence, the present mechanism suggested by this Hon’ble 
Commission ought to be re-considered on this ground alone. 

• Further, the proposed mechanism not only creates disparity, 
unequal playing field but the same is also arbitrary and absurd. It is 
stated that, the projects with better credit rating would be able to 
earn lower return on equity capital (due to lower interest rate 
payable on debt) vis-à-vis developer with poor credit rating. On the 
other hand, generating companies with higher rate of interest would 
earn higher return on the equity capital. Thus, the mechanism 
proposed is arbitrary and discriminatory and also fails to meet the 
test of restitution provided under Article 13 of the PPA.  

• As regards the cost of arranging equity, it is submitted that this 
Hon’ble Commission in the ‘Statement of Reasons’ in respect of 
the Tariff Regulations meant for Section 62 projects have observed 
that, barring few exceptions, the cost of arranging equity for 
regulated entities in the power sector works out to be in the range 
of 12%-15% (for setting up the project). For estimating the same, 
the Risk-Free rate has been considered by the Hon’ble 
Commission as average of the yield on 10-year government 
securities yield and for the market return, it has been estimated 
assuming the past returns provided by the equity market, as it 
mirrors the expectations of the investors. Market return on equity 
as considered by the Hon’ble Commission encompasses only 
thermal generating stations in the country and, hence, is most 
suitable value to be adopted for compensation on Post-tax Cost of 
Equity.  

• This Hon’ble Commission in its Tariff Regulations, 2019 has 
computed the cost of equity at 15.5%. This Hon’ble Commission 
has kept cost of equity at 15.5% slightly higher than market return 
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of 12-15% to compensate the generator for the loss of return during 
gestation period as tariff is recoverable only after commissioning of 
the project whereas investments are made during gestation period 
without any recovery of tariff/return on equity. Since risks 
associated with assets of generating station and that with ECS 
assets is valued collectively for generating station as a whole by 
market and not asset-wise, there is no reason that return on equity 
for ECS should be lower than that for the generating station. 
Further, risk that determines risk premium is dependant on many 
factors both during construction (like risk of statutory approvals, 
funding, gestation period, changes in law, force majeure events etc. 
that are not protected by PPA) as well as during operation 
(equipment failure, collection, cash shortfall due to inefficient 
operation, force majeure and change in law not protected by PPA) 
period of project. Since gestation period is only one of such factors, 
even with lower gestation period of ECS, its impact on the risk 
premium is insignificant and required return on equity may be 
considered as 15.5%. 

• Thus, the Hon’ble Commission ought to have considered cost of 
equity of 15.5% post-tax similar to what it has computed during 
notification CERC Tariff Regulations, 2019 on equity investment on 
existing assets.   From the investor’s perspective, there is no 
difference between equity invested in existing assets or equity 
invested in Additional Capitalizations or in ECS, cost of equity on 
investment does not change as it depends on the overall risk 
profile/perception in the market and not on risk profile associated 
with the individual assets. Since existing assets are getting market 
based return and, therefore, equity investors for ECS installation 
should get a return at least equal to market rate which will suitably 
compensate the investor towards equity cost. This cost of equity 
payable to investor is a legitimate cost to the company under the 
Model PPAs and, hence, must be considered for compensation.  

• The Hon’ble Commission may to consider that anything below the 
cost of equity will either lead to investments not flowing in the form 
of equity or if invested as equity there will be a loss to the 
shareholders/equity investors. In the absence of equity 
contribution, no lender would be ready to provide its part of 
investment as loan making the installation of FGD System 
impossible without funds. In the second case, if equity investments 
are made, the return to equity holders shall be much less than its 
cost eroding the wealth of the company and, hence, it will be 
contrary to the restitution principle.  

• The proposed CoCe is arbitrary and unreasonable which allows 
servicing the cost of equity at rate of weighted average rate of 
interest on actual loan portfolio of the generating station including 
ECS subject to ceiling of SBI (MCLR) +350bps rather than real cost 
of equity. Putting a ceiling on the cost of capital further widens the 
gap between the allowed return and real cost of equity. The allowed 
return on equity is equal to debt rate till debt rate is less than or 
equal to SBI (MCLR) +350bps. However, the return on equity will 
be capped to SBI (MCLR) +350bps  if debt rate is more than SBI 
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(MCLR) +350bps, implying that the return on equity is less than 
debt rate. This is contrary to the financial principle that the rate of 
return on equity has to be higher due to risk premium attached to 
it. Further, Generating company would be required to pay income 
tax from such return as envisaged on equity capital and, therefore, 
overall return as provided for the equity capital would be much 
lower than the interest rate on loan capital which is contrary to the 
financial principle as well as restitutive principle.  

• The Hon’ble Commission has stated that the suggested approach 
of servicing investment through cost of capital employed approach 
is appropriate, being consistent with the principle of economic 
restitution. However, it has not considered that as per the financial 
principles, cost of equity cannot be equal to cost of loan as the debt 
capital is protected under law from risks for its repayment along 
with cost of loan/interest, whereas Equity Capital invested by the 
shareholders is not required to be repaid by the company nor 
company has any legal obligation to pay dividends to shareholders 
particularly when there are no profits. The transfer of risk to equity 
holders is compensated by risk premium over and above risk free 
cost of debt , which is captured by Capital Asset Pricing Model 
while computing cost of equity even by Hon’ble Commission. Since 
the cost of any fund, equity or debt, is directly proportional to the 
amount of risk it bears, the cost of equity is inherently higher than 
cost of debt. Therefore, giving equal treatment to cost of debt and 
cost of equity by the Hon’ble Commission is not justified. Also, 
Capping interest rate on loan to SBI (MCLR) +350bps thereby 
denying the actual interest cost is not correct and needs to be 
revisited and actual cost of loan needs to be allowed. 

• Considering post-tax cost of equity as 15.5%, cost of debt as 9%, 
balance life of 15 years and with current tax rate of 17.43% 
(assumed to be constant throughout), we have computed the NPV 
of differences between the post-tax cost equity and the proposed 
compensation at the cost of debt in Annexure- 10, which comes 
out to be negative. Hence, the proposal does not satisfy the test for 
restitution given in Clause 13.3 of the DBFOO Model PPA. Even 
with useful life of ECS taken as 25 years proposed in the Draft 
Order, the NPV would still be negative mainly due to non-
consideration of income tax. In the same Annexure, we have 
considered the compensation as grossed up rate of return on equity 
of 18.13% [5.5%/(1-17.43%)] and we see that NPV of differences 
between cost of equity plus tax and the compensation is Zero. 
Thus, the proposed formulation satisfies the restitution principle. 

Re.  Regarding Capping of Interest Rate on Loan:  
• It is submitted that based on the credit rating, some of the 

companies may be able to secure loan within the prescribed 
capping limit and it may be able to get the approval of actual interest 
rates whereas for the generating companies who are not able to 
secure within the prescribed limit, such companies would be forced 
to bear the excess interest cost beyond given limit for the reasons 
not attributable to it. Similarly, since the mechanism gives same 
pre-tax cost of capital for both equity and debt components of the 



36 
 

 
 

S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
capital, compensation pre-tax return on equity equal to the 
stipulated limit, when real cost of debt is higher, would be lower 
than even the debt cost. It is, therefore, requested to carry out 
prudence check of the process being followed by the Generating 
company for procurement of debt fund from the market and, 
accordingly, pass the actual interest cost even in case where it has 
crossed the limit. This will be justified to all stakeholders.  

Re. Regarding NFA Approach: 
• It is submitted that for an investor equity capital once invested in 

the project is locked and will be available only after project is 
decommissioned. Also, such approach will increase the risk of the 
project multi fold thereby damaging the confidence of investor and 
lenders.  It is, therefore, humbly requested to follow the Gross Fixed 
Asset basis for servicing of the capital employed alike Section 62 
projects.   

• The Hon’ble Commission may kindly consider that commissioning 
of ECS to meet the revised emission level is an additional capital 
expenditure which is on account of directions given by MoEF&CC 
vide its notification dated 07.12.2015 and the same constitutes 
change in law event. It is a settled principle of law that in presence 
of a provision in the PPA with regard to restoration to the same 
economic position. The principle of Restitution is settled by Hon’ble 
Supreme Court in Uttar Haryana Bijli Vitran Nigam Limited v. 
Adani Power Limited & ors. (2019) 5 SCC 325. In fact, the same 
has been the practice to fully compensate the party for any 
hardships arising on account of Change in Law event such that it is 
resituated/reinstated to same economic position as if change in 
Law event has not occurred. However, this Hon’ble Commission by 
this draft order, has not only lowered the base rate of return on 
equity but also the base of equity by proportionate depreciation 
amount in NFA approach thereby depriving Generators of the 
legitimate cost of equity which it owes to the investors and is 
contrary to restitutive principle as has been discussed earlier.  

• This draft order would cause a detrimental impact on the investor 
sentiments, jeopardize capital investment plan for the revised 
emission norms and further is likely to increase the Tariff. Thus, 
ultimate brunt to face by Consumers/public at a large. 

• The compliance of new emission norms and additional 
capitalization to be incurred on account of the ECS would require 
huge investment and in order to tie -up for financial arrangements 
amid increasing Non-Performing Assets in the power sector, it is 
crucial on the part of Hon’ble Commission to have in place suitable 
norms which facilitate funding in the electricity sector and protect 
the interest of investors suitably. 

Re. No restitution of cost of capital employed  
• The ceiling of considering the interest equal to rate of interest on 

working capital allowed for section 62 projects, is contrary to the 
restitution principle.   

• Cost of Capital has been considered at one effective rate applicable 
to the entire capital, which is equated to cost of debt subject to a 
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ceiling. The capital expenditure for a project of such a nature would 
comprise of equity and debt components and each of these 
components have their own cost of servicing. The overall Cost of 
Capital for these two components taken together is Weighted 
Average Cost of Capital (WACC). The concept of WACC has been 
explained by this Hon’ble Commission in its Explanatory 
Memoranda and Statement of Reasons issued for current as well 
as earlier Terms and Conditions of Tariff Regulations as well as 
Regulations on Terms and Conditions for Determination of Tariff for 
Renewable Regulations. The Pre-tax WACC has been defined by 
Hon’ble Commission as: 

WACC = rd x D% + re x E% = ( rd x D + re x E)/(D+E) = ( rd 
x D + re x E)/CE 
Or WACC x CE = rd x D + re x E 
where, rd = rate of interest on Debt, D = Debt, E = Equity, CE 
= Capital Employed = D+E, D% = %age of Debt in total capital 
employed = D/(D+E), re = pre-tax return on equity and E% = 
%age of equity in total capital employed = E/(D+E)  

• Regarding cost of servicing equity, it is submitted that equity being 
riskier investment carries higher servicing cost than that of debt. In 
the abovesaid regulations for section 62 projects, Hon’ble 
Commission has derived the cost of equity based on scientific 
Capital Asset Pricing Model (CAPM) considering the prevalent and 
historical post-tax returns on equity investments in country’s 
thermal generating stations. The latest determined return in 2019 
Regulations is 15.5%. On cost of equity, apart from Hon’ble 
Commission’s explanations, the following guidance from ICAI and 
ICMAI in their Study Notes may also be referred to: 

 
ICAI Intermediate Paper 8: Financial Management – 
Chapter 4: Cost of Capital 

“4.7 Cost of Equity Share Capital 
Just like any other source of finance, cost of equity is 
expectation of equity shareholders. We know that 
value is performance divided by expectations. If we 
know value and performance, then we can calculate 
expectation as a balancing figure. 
Here performance means the amount paid by the 
company to investors, like interest, dividend, 
redemption price etc. In case of debentures and 
preference shares amount of interest or dividend is 
fixed but in case of equity shares it is uncertain. 
…. 
5) All the above methods calculate cost of equity as a 
balancing figure. While the cost of equity or expectation 
of investors is dependent on risk. Higher the risk higher 
the expectations and vice versa. Capital Asset Pricing 
Model (CAPM) calculates cost of equity based on risk. 
… 
The CAPM says that the expected return of a 
security or a portfolio equals the rate on a risk-free 
security plus a risk premium. If this expected return 
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does not meet or beat the required return, then the 
investment should not be undertaken.” 

 
ICWA Intermediate Paper 8: Cost Accounting and 
Financial Management – Study Note 6: 

“6.1 Cost of Capital 
… 
Definition: According to professor I.M.Pandy “Cost of 
Capital is the discount rate used in evaluating the 
desirability of the investment project. The cost of 
capital is the minimum rate of return required for 
investment project. The cost of capital is the minimum 
rate of return which will maintain the market value per 
share at its current level. If the firm earns more than 
the cost of capital, the market value per share is 
expected to increase. In other words, it is the rate that 
suppliers of funds expect to get. It is determined by the 
cost of the various sources of finance. It is also referred 
to as the weighted average 
cost of capital or composite / combined cost of capital.” 
… 
Cost of Equity Capital 
The cost of Equity Capital is most difficult to compute. 
Some people argue that the equity capital is cost free 
as the Company is not legally bound to pay the 
dividends to Equity shareholders. But this is not true. 
Shareholders will invest their funds with the 
expectation of dividends. The market value of Equity 
Share depends in the dividends expected by 
shareholders. Thus the required rate of return which 
equates the present value of the expected dividends 
with the market value of Equity share is the cost of 
Equity Capital. The cost of Equity Capital may be 
expressed as the minimum rate of return that must 
be earned on New Equity Share Capital financed 
investment in order to keep the earnings available 
to the existing Equity shareholders of the firm 
unchanged.” 

• Thus, Cost of Equity is higher than risk free return on debt and for 
new equity infusion it has to be derived from market price of shares, 
determined as 15.5% post-tax by applying CAPM by this Hon’ble 
Commission in 2019 Regulations for thermal generating stations, 
which is the minimum rate of return required to maintain earnings 
of existing shareholders. In case, this rate of return on new equity 
infusion is less than this minimum then wealth of existing 
shareholders is eroded for meeting expectation of new 
shareholders thereby bringing overall share value down and 
erosion of equity. Thus, prescribing any return lower than this 
minimum rate would not restitute the generating company to same 
economic position and, hence, violative of PPA provisions. 
Relevant pages of these documents are enclosed as Annexure-
11.  

• It is submitted here that investor and generating company are two 
different persons. The PPA is between the generating company 
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and the beneficiary. There is no direct relation between beneficiary 
and equity investors. Therefore, the above cost of equity is that of 
the generating company payable to investors, as are other costs 
payable to other suppliers of goods and services, which as per 
restitution principle needs to be recovered as compensation.  

• Allowing a post-tax cost less than this minimum is similar to 
allowing lesser cost than actually incurred for payment to suppliers 
of goods and services, which is not permissible under the PPAs.  

• Further, as regards the principle of reasonable return, the US 
Supreme Court of Appeals of the State of West Virginia has held 
that rate of return for a regulated utility has to be sufficient to ensure 
confidence in financial soundness of the utility and should be 
adequate to maintain credit and raise money in the case of 
“BLUEFIELD WATER WORKS & IMPROVEMENT COMPANY v. 
PUBLIC SERVICE COMMISSION OF THE STATE OF WEST 
VIRGINIA ET AL.” - No. 256. Argued January 22, 1923.--Decided 
June 11, 1923 

“3. A public utility corporation, challenging as 
confiscatory rates imposed by a state commission, is 
entitled, under the due process clause of the 
Fourteenth Amendment, to the independent judgment 
of the court as to both law and facts. Id. 
4. Rates which are not sufficient to yield a reasonable 
return on the value of the property used, at the time it 
is being used to render the service of the utility to the 
public, are unjust, unreasonable and confiscatory; and 
their enforcement deprives the public utility company 
of its property, in violation of the Fourteenth 
Amendment. P. 690. 
5. A public utility is entitled to such rates as will permit 
it to earn a return on the value of the property it 
employs for the convenience of the public equal to that 
generally being made at the same time, and in the 
same region of the Country, on investments in other 
business undertakings which are attended by 
corresponding risks and uncertainties; but it has no 
constitutional right to 
profits such as are realized or anticipated in highly 
profitable enterprises or speculative ventures. P. 692. 
6. The return should be reasonably sufficient to assure 
confidence in the financial soundness of the utility, and 
should be adequate, under efficient and economical 
management, to maintain its credit, and enable it to 
raise the money necessary for the proper discharge of 
its public duties. Id. 
7. A rate of return may be reasonable at one time, and 
become too high or too low by changes affecting 
opportunities for investment, the money market, and 
business conditions generally. Id.” 

A Copy of the Judgment dated 11.06.1921 is enclosed herewith as 
Annexure-12. 
• By stipulating rate of debt as Cost of Capital and not considering 

any income tax as a cost, i.e. Pre-tax WACC = rd, Hon’ble 
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Commission has effectively equated pre-tax rate of return on equity 
with rate of interest rd as shown below: 

Or WACC x CE = rd x CE = rd x D + re x E 
Or rd x (D+E) = rd x D + re x E 
Or rd x D + rd x E = rd x D + re x E 
Or rd x E = re x E 
Or rd = re 

Allowing only pre-tax rate of return equal to rate of debt implies that tax 
on this return has to be borne by generating company. Thus, after 
paying tax out of pre-tax return, the rate of post-tax return available to 
the generating company shall reduce to rd x (1-T), where T is the 
effective income tax rate. Clause 13.1, 13.2 and 13.3 clearly bring out 
that any reduction in post-tax returns due to CIL has to be 
compensated. Therefore, tax has to be considered as a legitimate cost 
under Model PPA so that post-tax returns equal to realistic cost of 
equity is allowed as a cost.  
Since tax on income is legitimate cost arising due equity infusion 
requirement for installation of ECS, it either needs to be captured as a 
separate cost head on actual basis alongwith post-tax return based on 
realistic cost of equity or the post-tax rate of return on equity based on 
realistic cost of equity needs to be specified in pre-tax terms by grossing 
it up with applicable tax rate as is done for section 62 projects. 

Re.  Supplementary Capacity Charges (Additional Operation & Maintenance Expenses) 

[Paras 41-44] 

9. “44. Accordingly, we propose that 
the additional revenue expenses 
for operation and maintenance 
(O&Me) for the first two years of 
operation (including part financial 
year), shall be based on 2% of the 
additional capital expenditure 
(ACEe) for installation of ECS 
(excluding IDC and FERV) as 
admitted by the Commission, to be 
escalated at the rate of 3.5% per 
annum for the second year. The 
O&M expenses from the third year 
onward shall be as per norms and 
escalation rate determined 
separately by the Commission. 
The additional O&M expenses 
(O&Me) shall be worked out as 
follows: 
First Year: 2% of ACEe excluding 
IDC and FERV 
Second Year: 2% of ACEe 
escalated at the rate of 3.5%. 

• Hon’ble Commission has primarily reasoned absence of data for 
specifying norms at the moment and, hence, has stipulated 2% of 
ACEe excluding IDC and FERC as first year O&M with 3.5% 
escalation for the second year. In this regard, we re-iterate our 
submissions on Staff Paper made on 03.10.2020 and request 
Hon’ble Commission to kindly consider it. It may also be kindly 
noted that O&M expenses for CGPL for entire life have already 
been decided in Order dated 24.06.2020 in Petition No. 
168/MP/2019, which may kindly be adopted in case comments are 
not considered by Hon’ble Commission. 
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Third Year onward: As per norms 
to be specified by the 
Commission.” 

Re.  Supplementary Capacity Charges (Additional interest on Working Capital) [Paras 45-

48] 

10.  “48. Accordingly, the Additional 
Interest on Working Capital 
(IWCe) shall be worked out as 
under: 
IWCe(n) = WCe(n) x 
WCIR(n)/100. 
Where, 
WCe(n) is the Working Capital of 
the year for which compensation is 
to be determined (Refer 
Paragraph 47 above) 
WCIR(n) is Working Capital 
Interest rate (in %) which is 
Marginal Cost of Lending Rate of 
State Bank of India (for one year 
tenor) plus 350 basis points as on 
1st April of the year for which 
compensation is to be determined” 

• CGPL has no comments on the proposed provision except that for 
the components of Working Capital, revision may be carried out 
based on comments given for those components in this and earlier 
submission.  

Re.  Supplementary Capacity Charges (Additional capacity charges due to additional 

auxiliary consumption) [Paras 49-57] 

11.  “57. …Therefore, if the additional 
auxiliary energy consumption of 
emission control system is allowed 
to be adjusted against any surplus 
capacity, it would be beneficial for 
the procurers as the contracted 
capacity remains unchanged. 
However, it would mean redefining 
the Power Station’s Net Capacity 
agreed under the contract. 
Therefore, it is for the concerned 
parties to agree to redefine the 
Power Station’s contracted 
capacity through supplementary 
agreement if they intend to adjust 
the additional auxiliary energy 
consumption of emission control 
system against any surplus 
capacity or in case the actual 
auxiliary energy consumption is 
less than what is agreed under the 
PPA.” 

• Except for the quoted provision, we have no comments on the 
proposed mechanism. The norm of 1% Auxiliary Consumption 
cannot be applied to CGPL as in Order dated 24.06.2020 in Petition 
No. 168/MP/2019, Hon’ble Commission has already approved 
Auxiliary Consumption of 1.153% based on facts of CGPL. It is, 
therefore, requested that Auxiliary Consumption may be 
considered as 1% only when no figure has been approved in project 
specific Order else values approved in the Order may be 
considered. Out of the total installed capacity, the entire quantum 
of electricity is contracted with the procurers. 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
Re.  Supplementary Operational Charges (Expenses towards consumption of regents) 

[Paras 58-61] 

12.  “60. The suggestion to arrive at 
normative value based on five 
years data would be appropriate 
and same can be considered once 
sufficient data is available. The 
suggestion to devise a 
mechanism based on escalation 
index is a welcome one as it 
would obviate need for 
determination and verification 
of reagent bills and at the same 
time would capture variations in 
reagent cost…. 
… 
61. The reagent expenses for a 
month shall be calculated on 
month to month basis based on 
actual landed price. The landed 
price of reagent shall be worked 
out based on actual payment 
made by the generating 
company backed by the 
documentary proof.” 

• CGPL submits that the additional expenditure on this count be 
allowed on actuals, after providing the back-up documents for 
proper restitution. In case, norms are still followed our earlier 
comments on staff paper may kindly be considered. 

 

Re.  Supplementary Operational Charges (additional energy charges due to additional 

auxiliary consumption) [Paras 61-64] 

13.  “64. In case of standard bidding 
documents issued by the Central 
Government on 21st September, 
2013 and 9th November, 2014 
(DBFOT & DBFOO model), the 
capacity charges and fuel charges 
for a year are to be calculated from 
the base capacity and fuel charge 
are to be worked out as per the 
procedure mentioned in the PSA. 
The Additional Capacity Charges 
and Additional Energy Charges 
would be paid as per the 
formulation in paragraphs above. 
This will restore the generating 
company to the same economic 
position with respect to additional 
auxiliary energy consumption after 
installation of ECS.” 

• As stated above, Auxiliary Consumption needs to be considered as 
1.153% for CGPL and in general it should be as approved in project 
specific Order in absence whereof it can be considered as 1%. 

Re.  Recovery of Compensation (Supplementary Capacity Charges) [Paras 68-70] 
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S. No. Relevant Part of Draft Order CGPL’s Comments/ Suggestions 
14. “70. Accordingly, per unit 

supplementary capacity charges 
shall be worked out as under: 
SFC(m) = AFEe + ACCe (in 
Rupees per KWh) 
By applying the above value of the 
Supplementary Capacity Charge 
rate (Rs/KWh), the generating 
company shall recover the 
supplementary capacity charges 
on monthly basis under each PPA 
depending upon the cumulative 
availability achieved till the end of 
each month. No supplementary 
incentive shall be allowed to the 
generating company for 
declaring the availability 
beyond the normative 
availability. The availability and 
payment of supplementary 
capacity charges shall be 
reconciled on annual basis. 
Irrespective of the availability 
declaration by the generating 
station, if the generating company 
has operated the generating 
station without operation of the 
ECS for any period of time, the 
supplementary capacity 
charges shall be payable 
corresponding to the availability 
achieved by ECS only. If the 
contract period as per PPA is 
less than the useful life of the 
emission control system, the 
obligation of the procurer shall 
be limited to its contract period 
and contracted capacity” 

• CGPL does not have any comments except Para 70. This Hon’ble 
Commission has already held that as per PPA, the structure of 
Change in Law compensation has to be same as that of tariff 
structure under the PPA. Tarif structure under the PPA is based on 
bid capacity charges with incentive or disincentive for over/under-
achievement of Availability. Therefore, once the supplementary 
capacity charges get determined for ECS, similar incentive or 
disincentive mechanism as specified in the PPA has to be followed. 
The terms of PPA need to be applied in toto and no additional term 
or bar like disallowance of incentive can be introduced in the same. 
Therefore, if recovery of supplementary capacity charges is 
subjected to achievement of Availability, corresponding provisions 
for incentives in supplementary capacity charges for 
overachievement of Availability should also be applicable. In case, 
it is considered that additional incentive is beyond principle of 
restitution, then linking recovery of supplementary capacity charges 
to availability is also against this principle as it would not allow full 
restitution in terms of the PPA. It is, therefore, suggested that bar 
on supplementary incentive may be removed and it may be clarified 
that it shall also be available. 

• With regard to recovery limited to contract period, it is submitted 
that for the reasons given in the comments above on Depreciation, 
full recovery of Depreciation may be permitted in contract period 
particularly if Contract Period is 25 years i.e. useful life of the 
Project. Proportional recovery of capacity charges based on 
contracted capacity may be kept for those projects where there is 
capacity available for sale after reducing contracted capacity with 
procurers. However, in case of CGPL, the proportional reduction 
suggested by this Hon’ble Commission is pending consideration in 
Review Petition No. 30/RP/2020.  

Re.  Shutdown Period [Paras 73-75] 

15. “75. … The Commission is of the 
view that if the period of shut down 
exceeds beyond annual shutdown 
period factored in the normative 
availability under PPA, either on 
account of delay in timely 
completion of activities for 
interconnecting emission control 
system or lack of coordination, the 
consequential cost for the same 
cannot not be passed on to the 
consumers.” 

• This Hon’ble Commission’s decision under this head is contrary to 
its Order in Petition No. 168/MP/2019.   
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17.  CGPL requests this Hon’ble Commission to consider the aforesaid submissions 

and give CGPL an opportunity for hearing before passing the final order.  

********** 



The Gazette of India 

EXTRAORDINARY 
PART I - Section 1 

PUBLISHED BY AUTHORITY 
Ministry of Power  

New Delhi, 
Dated the 19th January, 2005 

RESOLUTION 

No. 23/11/2004-R&R (Vol.II) 

(Contains amendments dated 30.3.2006 and 18.8.2006) 

Guidelines for Determination of Tariff by Bidding Process for Procurement of 
Power by Distribution Licensees  

1. Preamble

Promotion of competition in the electricity industry in India is one of the key 
objectives of the Electricity Act, 2003 (the Act).  Power purchase costs constitute the 
largest cost element for distribution licensees. Competitive procurement of electricity by 
the distribution licensees is expected to reduce the overall cost of procurement of power 
and facilitate development of power markets.  Internationally, competition in wholesale 
electricity markets has led to reduction in prices of electricity and in significant benefits 
for consumers.   

Section 61 & 62 of the Act provide for tariff regulation and determination of tariff 
of generation, transmission, wheeling and retail sale of electricity by the Appropriate 
Commission.  Section 63 of the Act states that – 

“Notwithstanding anything contained in section 62, the Appropriate 
Commission shall adopt the tariff if such tariff has been determined 
through transparent process of bidding in accordance with the 
guidelines issued by the Central Government.” 

These guidelines have been framed under the above provisions of section 63 of 
the Act.  The specific objectives of these guidelines are as follows: 

1. Promote competitive procurement of electricity by distribution licensees;

2. Facilitate transparency and fairness in procurement processes;

3. Facilitate reduction of information asymmetries for various bidders;
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4. Protect consumer interests by facilitating competitive conditions in
procurement of electricity;

5. Enhance standardization and reduce ambiguity and hence time for
materialization of projects;

6. Provide flexibility to suppliers on internal operations while ensuring
certainty on availability of power and tariffs for buyers.

2. Scope of the Guidelines

2.1. These guidelines are being issued under the provisions of Section 63 of the 
Electricity Act, 2003 for procurement of electricity by distribution licensees 
(Procurer) for: 

(a) long-term procurement of electricity for a period of 7
years and above;

(b) Medium term procurement for a period of upto 7 years but
exceeding 1 year.

2.2. The guidelines shall apply for procurement of base-load, peak-load and seasonal 
power requirements through competitive bidding, through the following 
mechanisms: 

(i) Where the location, technology, or fuel is not specified by the procurer (Case 1);

(ii) For hydro-power projects, load center projects or other location specific projects
with specific fuel allocation such as captive mines available, which the procurer
intends to set up under tariff based bidding process (Case 2).

2.3. Unless explicitly specified in these guidelines, the provisions of these guidelines 
shall be binding on the procurer.  The process to be adopted in event of any 
deviation proposed from these guidelines is specified later in these guidelines 
under para  5.16. 

2.4. Procurement by more than one distribution licensee through a combined bid 
process shall be permitted and in such a case the Procurers shall have the option 
to conduct the bid process through an authorized representative. For such 
combined procurement, each procurer shall provide the necessary information 
required as per these guidelines. To ensure standardization in evaluation of bids, 
the payment security and other commercial terms offered to the bidders by the 
various procurers shall not vary.  The price offered by the bidders shall also be 
the same for the distribution licensees inviting the bid.   

In case of combined procurement where the distribution licensees are 
located in more than one State, the Appropriate Commission for the purpose of 
these bidding guidelines, except for the purpose of para 3.1(iii)(a), shall be the 
Central Electricity Regulatory Commission. For the purpose of para 3.1(iii)(a), 
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the State Electricity Regulatory Commission shall be the Appropriate 
Commission. 

2.5. All obligations on part of the procurers for the bid process shall be considered to 
be met only when each and every procurer meets such obligations set out in the 
Request for Proposal (RFP).  This shall, however, not preclude the bidder from 
waiving such stipulation if the bidder finds it reasonable to do so, and the same 
shall not be construed to be violation of these guidelines.   

 

3. Preparation for inviting bids 
 

3.1. To expedite the bid process, the following conditions shall be met by the 
procurer: 

(i) The bid documentation shall be prepared in accordance with these guidelines and 
the approval of the appropriate Regulatory Commission shall be obtained unless 
the bid documents are as per the standard bid documents issued by the Central 
Government. In such cases, an intimation shall be sent by the procurer to the 
appropriate Regulatory Commission about initiation of the bidding process.  

(ii) Approval of the Appropriate Commission shall be sought in event of the 
deviations from the bidding conditions contained in these guidelines, following 
the process described in para 5.16 of these guidelines. 

(iii) Approval of the Appropriate Commission shall be sought prior to initiating the 
bidding process in respect of the following aspects: 
 
(a) For the quantum of capacity / energy to be procured, in case the same is 

exceeding the projected additional demand forecast for next three years 
(Both for Case 1 and Case 2). 

(b) For the transfer price of fuel, in case of fuel specific procurement enquiry, 
if such price has not been determined by government, government 
approved mechanism or a fuel regulator (under Case 2). 

3.2. For long-term procurement from hydro electric projects or for projects for which 
pre-identified sites are to be utilized (Case 2), the following activities should be 
completed by the procurer, or authorized representative of the procurer, before 
commencing the bid process: 

• Site identification and land acquisition required for the project  

• Environmental clearance 

• Fuel linkage, if required (may also be asked from bidder) 

• Water linkage 

• Requisite Hydrological, geological, meteorological and seismological 
data necessary for preparation of Detailed Project Report (DPR), 
where applicable. 
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The bidder shall be free to verify geological data through his own sources, as the 
geological risk would lie with the project developer. 

 

The project site shall be transferred to the successful bidder at a declared price. 

 
Provided that for the projects from which more than one distribution licensees 
located in different States intend to procure power and if the preparations for such 
projects are being facilitated by the Central Government, the activities referred to 
above shall be initiated before the bidding process and should be completed 
before signing the power purchase agreement with the selected bidder. 

 

3.3. It is recommended that the procurer should obtain the transmission clearances 
necessary for receiving power at the delivery points prior to inviting bids.  
However this shall not be a binding condition for the bid process.  Unless 
otherwise specified in the bid documents, it shall be the responsibility of the 
selected bidder to obtain transmission linkage for evacuation and inter-State 
transmission of power (where applicable).   

 
4. Tariff Structure 

4.1. For procurement of electricity under these guidelines, tariff shall be paid and 
settled for each payment period (not exceeding one month).  A multi-part tariff 
structure featuring separate capacity and energy components of tariff shall 
ordinarily form the basis for bidding.  However, for medium term procurement 
the procurer may, at his option, permit bids on a single part basis, and the same 
shall be clearly specified in the Request for Qualification (RFQ) / Request for 
Proposal (RFP). 

Procurement under case-2 where procurer offers a captive fuel source 
(such as captive coal mine) for concurrent development and use for power 
production covered under the procurement query would also have a multi-part 
tariff structure featuring separate capacity and energy components of tariff. 

4.2. In case of long term procurement with specific fuel allocation (Case 2), the 
procurer shall invite bids on the basis of capacity charge and net quoted heat rate. 
The net heat rate shall be ex-bus taking into account internal power consumption 
of the power station. The energy charges shall be payable as per the following 
formula : 

Energy Charges = Net quoted heat rate X Scheduled Generation X 

Monthly Weighted Average Price of Fuel / 

Monthly Average Gross Calorific Value of Fuel. 
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If the price of the fuel has not been determined by the Government of India, 
government approved mechanism or the Fuel Regulator, the same shall have to 
be approved by the appropriate Regulatory Commission. 

In case of coal / lignite fuel, the cost of secondary fuel oil shall be factored in the 
capacity charges.  

 

4.3. Tariffs shall be designated in Indian Rupees only.  Foreign exchange risks, if 
any, shall be borne by the supplier.  Transmission charges in all cases shall be 
borne by the procurer. 

Provided that the foreign exchange rate variation would be permitted in the 
payment of energy charges [in the manner stipulated in para 4.11(iii)] if the 
procurer mandates use of imported fuel for coastal power station in case-2.   

 

Capacity charges  

 

4.4   Capacity charge shall be paid based on actual availability in kwh, as per charges 
quoted in Rs/kwh and shall be limited to the normative availability (or normative 
capacity index for hydro electric stations).  The normative availability shall be 
higher by  a maximum of 5% of the level specified in the tariff regulations of the 
Central Electricity Regulatory Commission (CERC) prevailing at the time of the 
bid process, and shall be computed on annual basis.  The capacity component of 
tariffs may feature separate non-escalable (fixed) and escalable (indexed) 
components.  The indices to be adopted for escalation of the escalable 
component shall only be Wholesale Price Index (WPI), Consumer Price Index 
(CPI) or a combination of both WPI and CPI and the Base year shall be specified 
in the bid document. 

 

4.5   Capacity charges for availability beyond the normative availability shall be a 
pre-specified percentage of the non-escalable component of the capacity charges.  
The percentage applicable shall be specified in the RFP, and shall be limited to a 
40% of the non-escalable component of the capacity charges. For procurement 
of Case-2 type (in reference to para 2.2.), the procurer shall have first right of 
refusal on energy generated beyond normative availability.  In case actual 
availability is less than the normative availability, capacity charges shall not be 
payable for the shortfall compared to the normative availability.  In case 
availability is lower than a predetermined level (which is identified in the RFP 
and may be about 5% below normative availability), penalty at the rate of 20% 
of the capacity charge shall also be applicable to the extent of the shortfall in 
availability below such predetermined level. 
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4.6  The seller (successful bidder) shall declare availability on a daily basis in 
accordance with the scheduling procedure as stipulated in the Indian Electricity 
Grid Code (IEGC) from time to time. Further the seller and procurer shall comply 
with all relevant provisions of the IEGC. If the procurer does not avail generation 
up to declared availability, the same can be sold in market by the seller, and sale 
realization in excess of variable charges shall be equally shared with the procurer. 

 

4.7 Any change in law impacting cost or revenue from the business of selling  
electricity to the procurer with respect to the law applicable on the date which is 7 
days before the last date for RFP bid submission shall be adjusted separately. In 
case of any dispute regarding the impact of any change in law, the decision of the 
Appropriate Commission shall apply. 

   

4.8 At the bid evaluation stage, ratio of minimum and maximum capacity charge 
(including both the non-escalable component and the escalable component 
incorporating escalation as per index being used for the purpose of evaluation) 
over the term of the Power Purchase Agreement (PPA) shall not be less than 0.7 
to avoid excessive front loading or back loading during the period of contract. 

 

4.9 In case peakload or seasonal requirements are distinct from baseload 
requirements, the bidders shall indicate distinct prices for such peakload or 
seasonal supply which shall be evaluated separately. Differential rates quoted for 
the same source of power for base and peak/seasonal load shall not constitute 
violation of guideline or unfair practice. 

 

4.10 Adequate payment security shall be made available to the bidders.  The 
payment security may constitute: 

(i)    Letter of Credit (LC) 

(ii) Letter of Credit (LC) backed by credible escrow mechanism.  

In the case the seller does not realize full payment from the procurer by the due 
date as per payment cycle, the seller may after 7 days, take recourse to payment 
security mechanism by encashing the LC to the extent of short fall or take 
recourse  to escrow mechanism.  The procurer shall restore the payment security 
mechanism  prior to the next date of payment.  Failure to realize payment even 
through payment security mechanism shall constitute an event of payment default.  
In the event of payment default the seller, after giving 7 days notice, can sell up to 
25% of the contracted power to other parties without loosing claim on the 
capacity charges due from the procurer. If the payment security mechanism is not 
fully restored within 30 days of the event of the payment default, the seller can 
sell full contracted power to other parties without loosing claim on the capacity 
charges due from the procurer.  The surplus over energy charges recovered from 
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sale to such other parties shall be adjusted against the capacity charge liability of 
the procurer.  In case the surplus over energy charges is higher than the capacity 
charge liability of the procurer, such excess over the capacity charge liability shall 
be retained by the seller. 

 

Energy Charges 

 

4.11 Where applicable, the energy charges payable during the operation of the 
contract shall be related on the base energy charges specified in the bid with 
suitable provision for escalation.  In case the bidder provides firm energy charge 
rates for each of the years of the contract term, the same shall be permitted in the 
tariffs.   

 

(i) In cases other than the cases where captive fuel source is offered or cases 
where the procurer mandates use of imported fuels in case 2 queries,  the energy 
charges shall be payable in accordance with fuel escalation index used for 
evaluation of the bid.  In case of bids based on net heat rate, the price of fuel shall 
be taken as stipulated under para 4.2. However, the fuel escalation will be subject 
to any administered price mechanism of Government or independent regulatory 
price fixation in case of fuel produced within the country.  The applicable indices 
for relevant fuels shall be identified in the RFP documents.  

(ii) The energy charges may feature separate non-escalable (fixed) and 
escalable (indexed) components in case of a procurement query where the 
procurer offers a captive fuel source (such as a captive coal mine) for concurrent 
development and production of power. The ratio of minimum and maximum 
energy charges (including both the non-escalable component and escalable 
component incorporating escalation as per index being used for evaluation) over 
the term of PPA shall not be less than 0.5 to avoid excessive frontloading or 
backloading. The index for escalable component of energy charge in such a case 
would be as notified by the CERC under para 5.6(vi). 

(iii) In cases where the procurer mandates use of imported fuel for use in a 
coastal power station in case-2 procurement query, the bids may be invited for 
base energy charge for the first year to be escalated as per the indices identified in 
the RFP. Such energy charge would have following three components: 

a) Imported fuel component in US Dollars/unit. 

b) Transportation of fuel component in US Dollars/unit. 

c) Inland fuel handling component in Indian Rupees/unit 

 

Each of these components may have separate non-escalable (fixed) and escalable 
(indexed) sub-components. The escalation indices for escalable sub-components 
of these three components would be as notified by the CERC under para 5.6(vi). 
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It is clarified that the bidders would have option to quote firm energy charge 
rates for each of the years of the contract. 

 

4.12   No adjustment shall be provided for heat rate degradation of the generating 
stations. Even in case of bids based on net heat rate, the bidder shall factor in site 
conditions, loading conditions, frequency variations etc and no adjustment shall 
be allowed on the quoted net heat rate for the duration of the contract.   

4.13 In case a bidder offers hydro power, under Case 1 or the procurer invites bids of 
hydro power under Case 2, the hydrological risk shall be borne by the Procurer, 
provided the hydrological data of such a project is based on authentic sources and 
is known to the parties in advance. Any hydrological advantages resulting in 
energy availability beyond the design energy shall be passed on to the Procurer 
without any charge. The geological risk for the hydro project shall be borne by 
the developer. 

4.14 Energy charges shall be payable by the procurer to the seller for the scheduled 
energy.  Deviations beyond agreed energy schedules shall be settled under the 
ABT/UI mechanism. 

 

Combined capacity and energy charges 

4.15 In cases where the procurement process permits bidders to submit combined 
capacity and energy charges, the charges proposed shall be firm for each of the 
years of the term of the Power Purchase Agreement (PPA), and no escalation of 
tariffs shall be permitted over and above the rates proposed by the seller in the 
price bid.   

4.16 The bidder shall specify the normative availability from the project on an annual 
basis.  The model PPA made available to the bidders at the RFQ/RFP stage shall 
feature appropriate provisions for penalties in event of the normative availability 
not being met by the seller.  The RFQ/RFP shall also specify minimum offtake 
conditions for procurement from such stations. 

4.17 The per kwh rates payable to the seller for offtake by the procurer over and 
above the normative levels shall be the same as the rates applicable till normative 
availability.  In case the procurer does not schedule the energy made available by 
the seller as per the contract, the seller shall be free to sell to other parties.  The 
seller shall not be required to make any payments to the procurer for such sales to 
third parties.  

 
5 Bidding Process 
 

Two-stage process 

5.1 For long-term procurement under these guidelines, a two-stage process featuring 
separate Request for Qualification (RFQ) and Request for Proposal (RFP) stages 
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shall  be adopted for the bid process under these guidelines. The procurer may, at 
his option, adopt a single stage tender process for medium term procurement, 
combining the RFP and RFQ processes.  Procurer or authorized representative 
shall prepare bid documents including the RFQ and RFP in line with these 
guidelines and standard bid documents. 

5.2 The procurer shall publish a RFQ notice in at least two national newspapers, 
company website and preferably in trade magazines also  to accord it wide 
publicity.  The bidding shall necessarily be by way of International Competitive 
Bidding (ICB). For the purpose of issue of RFQ minimum conditions to be met by 
the bidder shall be specified by the procurer in the RFQ notice. 

5.3 Procurer shall provide only written interpretation of the tender document to any 
bidder / participant and the same shall be made available to all other bidders. All 
parties shall rely solely on the written communication and acceptances from the 
bidders.     

5.4 Standard documentation to be provided by the procurer in the RFQ shall include, 

(i) Definition of Procurer’s requirements, including: 

 Quantum of electricity proposed to be bought in MW.  To provide 
flexibility to the bidders, this may be specified as a range, within 
which bids would be accepted. Further, the procurer may also provide 
the bidders the flexibility to bid for a part of the tendered quantity, 
subject to a given minimum quantity. 

 The procurer may separately specify distinct baseload requirements 
and peakload requirements through the same bid process.  Seasonal 
power requirements, if any, shall also be specified; 

 Term of contract proposed; (as far as possible, it is advisable to go for 
contract coinciding with life of the project in case of long term 
procurement). The bidder shall be required to quote tariff structure for 
expected life of the project depending upon fuel proposed by him. The 
expected life project is estimated to be 15 years for gas/liquid fuel 
based projects, 25 years for coal based projects and 35 years for hydro 
projects. 

 Normative availability requirement to be met by seller (separately for 
peak and off-peak hours, if necessary); 

 Definition of peak and off-peak hours, if relevant for the procurement 
query; 

 Expected date of commencement of supply;  

 Point(s) where electricity is to be delivered; 

 Wherever applicable, the procurer may require construction milestones 
to be specified by the bidders; 
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 Financial requirements to be met by bidders including, minimum net-
worth, revenues, etc with necessary proof of the same, as outlined in 
the bid documents; 

(ii)    Model PPA proposed to be entered into with the seller of electricity.  The 
PPA shall include necessary details on:  

 Risk allocation between parties;  

 Technical requirements on minimum load conditions;  

 Assured offtake levels;  

 Force majeure clauses as per industry standards;    

 Lead times for scheduling of power;  

 Default conditions and cure thereof, and penalties; 

 Payment security proposed to be offered by the procurer. 

(iii)      Period of validity of offer of bidder;    

(iv)    Requirement of transfer of assets by the selected bidder (if any) to the 
procurer at the end of the term of the PPA. 

(v)    Other technical, operational and safety criteria to be met by bidder, 
including the provisions of the IEGC/State Grid Code, relevant orders of the 
Appropriate Commission (e.g – the ABT Order of the CERC), emission norms, 
etc., as applicable. 

(vi) The procurer may, at his option, require demonstration of financial 
commitments from lenders at the time of submission of the bids. This would 
accelerate the process of financial closure and delivery of electricity; 

(vii) The procurer or the supplier may exercise exit option subject to the condition 
that the new party satisfies all RFQ and RFP conditions and also undertakes to 
accept all the obligations and responsibilities of the PPA. 

5.5       RFP shall be issued to all bidders who have qualified at the RFQ stage.  In 
case the bidders seek any deviations and procurer finds that deviations are 
reasonable, the procurer shall obtain approval of the Appropriate Commission 
before agreeing to deviation.  The clarification/revised-bidding document shall be 
distributed to all who had bought the RFP document informing about the 
deviations and clarifications and an intimation shall also be sent to the 
Appropriate Commission. Final PPA shall also be displayed on the website of the 
procurer. Wherever revised bidding documents are issued, the procurer shall 
provide bidders at least two months after issue of such documents for submission 
of bids. 

5.6       Standard documentation to be provided by the procurer in the RFP shall 
include, 

(i)       Structure of tariff to be detailed by bidders; 

(ii) PPA proposed to be entered with the selected bidder.   
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The model PPA proposed in the RFQ stage may be amended based on the inputs 
received from the interested parties, and shall be provided to all parties 
responding to the RFP.  No further amendments shall be carried out beyond the 
RFP stage; 

(iii) Payment security to be made available by the procurer.  

The payment security indicated in the RFQ stage could be modified based on 
feedback received in the RFQ stage.  However no further amendment to payment 
security would be permissible beyond the RFP stage. 

(iv)  Bid evaluation methodology to be adopted by the procurer including 
the discount rates for evaluating the bids.   

The bids shall be evaluated for the composite levellised tariffs combining the 
capacity and energy components of the tariff quoted by the bidder. In case of 
assorted enquiry for procurement of base load, peak load and seasonal power, the 
bid evaluation for each type of requirement shall be carried out separately. The 
capacity component of tariffs may feature separate non-escalable (fixed) and 
escalable (indexed) components.  The index to be adopted for escalation of the 
escalable component shall be specified in the RFP.   

 

For the purpose of bid evaluation in cases other than where a captive fuel source 
is offered, median escalation rate of the relevant fuel index (as identified in the 
RFP) in the international market or domestic market   for the last 30 years for coal 
and 15 years for gas / LNG (as per CERC’s notification in (vi) below) shall be 
used for escalating the energy charge  (or the derived energy charge in cases 
referred to in para 4.2) quoted by the bidder. If data of 30/15 years are not 
available, the same shall be taken for maximum number of available years. The 
provisions of para 4.11(iii) would also apply to evaluation of bids in cases where 
procurer mandates use of imported fuel for coastal power stations. However, in 
cases where the bidder quotes firm energy charges for each of the years of 
proposed supply, the energy charges proposed by the bidder shall be adopted for 
bid evaluation.  

 

Where the procurer offers a captive fuel source (such as a captive coal mine) for 
concurrent development and production of power, the provisions of para 4.11(ii) 
would apply. 

 

The rate for discounting the combination of fixed and variable charges for 
computing the levellised tariff shall be  as notified by CERC keeping in view 
prevailing rate for 10 year Government of India securities. This rate is to be 
specified in the RFP. 
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(v)   The RFP shall provide the maximum period within which the selected bidder 
must commence supplies after the PPA is entered into by the procurer with the 
selected bidder, subject to the obligations of the procurer being met.  This shall 
ordinarily not be less than four years from the date of signing of the PPA with 
the selected bidder in case supply is called for long term procurement.  The RFP 
shall also specify the liquidated damages that would apply in event of delay in 
supplies. 

 

(vi)    Following shall be notified and updated by the CERC every six months: 
 

1. Escalation rate for domestic coal. (Separately for evaluation and payment) 
2. Escalation rate for domestic gas. (Separately for evaluation and payment) 
3. Escalation rates for different escalable sub-components of energy charge for 

plants based on imported coal. (Separately for  evaluation and payment) 
4. Escalation rate for different escalable sub-components of energy charge for 

plants based on imported gas. (Separately for  evaluation and payment) 
5. Inflation rate to be applied to indexed capacity charge component. 
6. Inflation rate to be applied to indexed energy charge component in cases of 

captive fuel source. 
7. Discount rate to be used for bid evaluation. 
8. Dollar-Rupee exchange variation rate. (For the purpose of evaluation) 

 

Bid submission and evaluation 

 

5.7 To ensure competitiveness, the minimum number of qualified bidders should be at 
least two other than any affiliate company or companies of the procurer.  If the 
number of qualified bidders responding to the RFQ/RFP is less than two, and 
procurer still wants to continue with the bidding process, the same may be done 
with the consent of the Appropriate Commission. 

5.8 Formation of consortium by bidders shall be permitted.  In such cases the 
consortium shall identify a lead member and all correspondence for the bid 
process shall be done through the lead member.  The procurer may specify 
technical and financial criteria, and lock in requirements for the lead member of 
the consortium, if required. 

5.9 The procurer shall constitute a committee for evaluation of the bids with at least 
one member external to the procurer’s organisation and affiliates.  The external 
member shall have expertise in financial matters / bid evaluation.    The procurer 
shall reveal past associations with the external member - directly or through its 
affiliates - that could create potential conflict of interest. 

5.10. Eligible bidders shall be required to submit separate technical and price bids.  
Bidders shall also be required to furnish necessary bid-guarantee along with the 
bids.  Adequate and reasonable bid-guarantee shall be called for to eliminate non-
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serious bids. The bids shall be opened in public and representatives of bidders 
desiring to participate shall be allowed to remain present.  

5.11 The technical bids shall be scored to ensure that the bids submitted meet 
minimum eligibility criteria set out in the RFP documents on all technical 
evaluation parameters.  Only the bids that meet all elements of the minimum 
technical criteria set out in the RFP shall be considered for further evaluation on 
the price bids.   

5.12The price bid shall be rejected if it contains any deviation from the tender 
conditions for submission of price bids. 

5.13Wherever applicable, the price bid shall also specify the terminal value payable 
by the Procurer for the transfer of assets by the selected bidder in accordance 
with the terms of the RFP. 

5.14 In case of procurement query under Case 1, the bidder may quote the price of 
electricity at the generating station bus-bar (net of auxiliaries), or at the interface 
point with the State transmission network. For purposes of standardization in bid 
evaluation, the tariffs shall be compared at the interface point of the 
generator/supplier with the State transmission network.  In case the bidder quotes 
his rate at the generating station bus-bar, normative transmission charges for the 
regional/inter-regional network, if applicable, based on the prevailing CERC 
orders shall be added to the price bid submitted. The charges for the State 
transmission network shall be payable by the procurer, and shall not be a part of 
the evaluation criteria.   

5.15 The bidder who has quoted lowest levellised tariff as per evaluation procedure, 
shall be considered for the award.  The evaluation committee shall have the right 
to reject all price bids if the rates quoted are not aligned to the prevailing market 
prices.  

 

Deviation from process defined in the guidelines 

5.16 In case there is any deviation from these guidelines, the same shall be subject to 
approval by the Appropriate Commission. The Appropriate Commission shall 
approve or require modification to the bid documents within a reasonable time 
not exceeding 90 days. 

 

Arbitration 

 

5.17   Where any dispute arises claiming any change in or regarding determination of 
the tariff or any tariff related matters, or which partly or wholly could result in 
change in tariff, such dispute shall be adjudicated by the Appropriate 
Commission. 

 

 13

57



   

All other disputes shall be resolved by arbitration under the Indian Arbitration 
and Conciliation Act, 1996. 

 

Time Table for Bid Process 

5.18  A suggested time-table for the bid process is indicated below.  The procurer 
may give extended time-frame indicated herein based on the prevailing 
circumstances and such alterations shall not be construed to be deviation from 
these guidelines.  

 
Event Elapsed Time 

from Zero date 

Publication of RFQ Zero date 

Submission of Responses of RFQ 60 days 

Shortlisting based on responses and issuance of 
RFP 

90 days 

Bid clarification, conferences etc  150 days 

Final clarification and revision of RFP 180 days 

Technical and price bid submission 360 days 

Shortlisting of bidder and issue of LOI 390 days 

Signing of Agreements  425 days 
 

 Provided that for the projects from which more than one distribution 
licensees located in different States intend to procure power and if the 
preparations for such projects are being facilitated by the Central Government, the 
following time – table for the bid process may be adopted: 
 

Publication of RFQ Zero Date 
Submission of response to RFQ 45 days 
Shortlisting based on responses 
and issuance of RFP 

90 days 

Technical and Price Bid 
submission. 

180 days 

Signing of Agreements 270 days 
 

 

5.19 A suggested time-table for the Single stage bid process is indicated below. 
The procurer may give extended time-frame indicated herein based on the 
prevailing circumstances and such alterations shall not be construed to be 
deviation from these guidelines. 
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Event Elapsed Time from 
Zero date 

Publication of RFP  Zero date 

Bid clarification, conferences etc. & 
revision of RFP 

90 days 

Technical and price bid submission 180 days 

Short-listing of bidder and issue of LOI 210 days 

Signing of Agreements 240 days 

6 Contract award and conclusion 

6.11 The PPA shall be signed with the selected bidder consequent to the selection 
process in accordance with the terms and conditions as finalized in the bid 
document before the RFP stage.  

6.12 Consequent to the signing of the PPA between the parties, the evaluation 
committee shall provide appropriate certification on adherence to these 
guidelines and to the bid process established by the procurer. 

6.13 The procurer shall make evaluation of bid public by indicating terms of winning 
bid and anonymous comparison of all other bids. The procurer shall also make 
public all contracts signed with the successful bidders. 

6.14 The final PPA along with the certification by the evaluation committee shall be 
forwarded to the Appropriate Commission for adoption of tariffs in terms of 
Section 63 of the Act.  

Sd/-       

(Ajay Shankar) 

Additional Secretary to the Government of India 
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.•• .J) ... c 693349 

This Jgreement is- made··the ·22~d day of April '2007 
'.· 

.Between 

The P~r~ons whose names and details ar
1
e provided in Schedule 1 . r ., . 

(hereiJj.after collectively referred to as the '.'Procur .. ers" and individually as a '~Procurer''). 
~ "' .· . and ,· 

Coas~1 Gujarat.Power Limited, (the· "Selle~"). . , . ,. , . . 
(each "fthe ."Procurer" or "Procurers" and "Seller" are.individually referred to as "Party" and 

collecfvely to as ~e "Parties'') . , ~ 

Wherrs: 

AJ . The Procurers have identified the Project to be located at Mundra, .District Kutch, Gujarat 
based on imported coal on the land provided by Government of Gujarat, details of which are 

·~·~·set·outin--the·Schedule 1A ... /· 

B. i The Procurers, throuih their Authorised Representative, have completed the initial studies as 
contained in Project Report; and obtained Initial Consents required for the Project which are 

l set out in Part 1 of Schedule 2 · and have been made available to the Seller on' date of 
execution of this Agreement, except Forest Clearance for the Power Station anC: Coastal 

, egulation Zone Clearance. These clearances are being expedited and are expected shortly. 
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Position of clearances which are not available and consequences will be reviewed on July 31, 
2007*. 

C. . The application for adopting the tariff under Section 63 of the Electricity Act, 2003, has been 
submitted to the Central Electricity Regulatory Commission (CERC) followed by 
submission of additional infonnation I clarification as requested by CERC. The Order on the 
application shall be made available to the Seller by the Le~d Procurer upon its ·issue by 

.. .CERC*. 

D In accordance with the Competitive Bidding Guidelines (as defmed hereunder), the 
Procurers, through its Authorised Representative, had initiated a competitive bidding process 
through issue of 'RFQ and RFP for selecting a Successful Bidder tq build, own, operate. and 

~ maintain the Project . 
">F~ 
E ~_, · ursuant to the said bidding process, The Tata Power Company Limited has been 

l \ ptified by the Procurers, through its Authorised Representative, as. the Selected Bid d. er to 
)) c truct the Project for a Contracted Capacity (as defmed hereunder)"of3800 MW and sale 

,) • supply of electricity in bulk therefrom to the Procurers in accordance with the terms of 
. s Agreement. 

.& 
., 

F . The Selected Bidder has acquired hundred percent (100%) equity shareholding of the Seller 
on ofbefore the date of this Agreement; 

G . As envisaged in the RFP, the Parties have agreed to sign this Power Purchase Agreement 
setting out the terms and conditions for the construction, operation and maintenance of the 

.. Ptoj~_~t, .sale.of Contracted Capacity. and supply ofelectricity~by .. the .. Seller to the Procurers. 

H;_ .'':1\.11 the other RFP Project Documents have been executed by the Procurers and the· Seller 
simultaneously with the signing. of this Agreement. 

Now therefore, in consideration of the premises and mutual agreements, covenants and conditions 
set forth herein, it is hereby agreed by and between the Parties as follows: _______ ..., _____________________________ _ 
• Recital Band C were phrased in the following manne~ in the initialed PPA given to the Bidders:-

"Recital B- Th.e Procurers, through their Authorized Representative, have completed the initial studies as contained in 
Project Report; and obtained Initial 9onsents requir~d for the Project which are set out in Part l of Schedule 2 and have 
.been made available to the Seller on date of execution of this Agreement." 

I . • 

"Recital C - The Procurers have obtained order of the Appropriate Commission adopting the Tariff (as defrned 
hereinafter) under Section 63 of the Electricity Act, 2003, copy of which has been made available to the Seller, the 
receipt o.f which is hereby acknowledged by the Seller, on the date of execution of this Agreement." 

The changes now reflect the factual position as on date of signing of this Agreement. This does not, in any way, alter the 
rights and obligations of the Parties to this Agreement. Further, it neither imposes any additional obligation ori the 
Procurers nor di's~barges'the ·seller from any ofhis'obligation. 
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Power Purchase Agreement 

1 ARTICLE 1: DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

The tetms used in this Agreement, unless as defin~d below or repugnant to the context, shall 
have the same meaning as assigned to them by the Electricity Act, 2003 and the rules or 
regulations framed there under, including those issued/framed by Appropriate Commission (as 
defined hereunder), as amended or re-enac~d from time to time. 

The· following tetms when used in this Agreement shall have the respective meanings, as 
-;. specified below: 

;, '.~·~ 

"A9,~·' or "Electricity 
Act 2b03" 
"Ag~eed Form" 

'~ ' 

means the Electricity Act 2003 or any amendments made to 
the same or any succeeding enactment thereof; 
means, in relation to any document, the fonn of the said 
document most recently agreed to by the Parties and initialed 
by them for identification; 

."Agreemenf' or "Power · 
Purchase· Agreement" 

means this document including its recitals and Schedules; 

or ''PPA" 
"Appropriate 
Commission u 

ive 

~· 

"Availability Based 
Tariff" or "ABT" 

means the Central Electricity Regulatory Commission 
constituted under the Electricity Act, · 2003 or such other 
succeeding at.tthority or commission as. may be notified by 
Government of India from time to time; 

means portion of the Contracted Capacity allocated to each of 
the Procurers as provided in Schedule 13 hereof, subject to 
adjustment as per the ~erms of this Agreement; 

... shaH mean Coastal Gujarat Power Limited (till acquisition of 
its one hundred percent (100%) equity shareholding by the 
Selected Bidder), the body corporate authorised by the 
Procurers to carry ·out the Bid Process for the selection of the 
Successful Bidder on their behalf. 
shall mean all the regulations contained in the Central 
Electricity Regulatory Commission (tenns and conditions of 
Tariff) Regulations, 2004, as amended or revised from time to 

"Availability Factor" or 
"Availability" 

ti.me, to th~ extent applied as per the tenns of this Agreement; 
shall have the meaning ascribed thereto in ABT (provided that 
in place of Installed capacity and Normative auxiliary 
consumption it shall be Contracted Capacity) ; 

,"Availahle,Capacity" .,..shall have the meaning ascribed thereto in ABT;. 

CGPL GUVNL ·psEB HtJci. 
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"Bid" 

"Bid Documents" or 
"Bidding Documents" 
"Bid Deadline" 

"Bidding Guidelines" or 
"Competitive Bidding 
Guidelines" ' 

"Bill Dispute Notice" 

"Business Day'' 

Power Purchase Agreement 

shall mean Non-Financial Bid and Financial Bid submitted by 
the Bidders, in response to the RFP, in accordance with the 
tenus and conditions of the RFP; 
means 'the RFQ and RFP along with all their attachments and 
any amendments thereto or clarifications th~reof. 
shall mean the last date for submission ofthe Bid in response 
to the RFP;·specified·in·C1ause 2:8· of the RFP; 
shall mean Guidelines for Determination of Tariff by Bidding 
Process for Procurement of Power by Distribution Licensee~, . .. ;· 
issued by Mini~try of Power, Government of India under1ne · 
Electricity Act, 2003 on January 19, 2005 and as am ______ _ 
frOm time to time till Bid Dea41ine; 
means the notiCe issued by a Party raising a Dispute re 
a Monthly Bill or. a. Supplementary Bill issued by the 
Party; 
means .with respect to Seller and each Procurer, a day other. 
than Sunday or a statutory holiday, on which the banks remain 
open for business in the State in which the concerned 
Procurer's registered office is located; 

"Capacity Charge" 
"Capacity Charges" 
"Capacity Notice" 

or shall have· meaning ascribed thereto in Schedule 7; 

'Capital Cost' 

'.Capital 
Schedule' 
"Central 

s.ball.have the meaning ascribed thereto under ABT or the Grid 
Code; 
means the lower of the following: 

,:J~:."'··~i<:· 

(a) actual capital cost of the Project on a relevant~~~. ·· · 
which shall not be later than the Comm7rcial 
Operation Date .. ofthe Power Station, as c~ffified 
by the auditors appointe<;! jointly by the Sell~r and 
Procurers Gointly); or · \. 

(b) total project cost of the Project as set forth in the 
Financing Agreements, 

. ' 

provided that Capital Cost shall always exclude cost overruns 
.. ·arising·'due·to -a Seller-·Event·'OfDefault; or costs, due to events 

for which compensation has been received by Seller from the 
Procurers or Insurers .or Third Parties; 
Provided further that the Capital Cost in relation to a Unit shall 
.be the total Project Cost allocated in proportion to the 

· Contracted Capacity of the said Unit. 
Structure shall mean sources of finance used to finance the Capital Cost 

as 'provided in the Financing Agreements; 
shall have the meaning ascribed thereto in the Electricity Act, 

2 <t-..., 
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Utility" or "CTU" 
"CERC" 

Power Purchase Agreement 

2003; 
means the Central Electricity Regulatory Commission, as 
defined in the Electricity Act, 2003, or its successors; 

"Change in Law" shall have the meaning ascribed thereto in Article 13 .1.1; 
"Commercial Operation means, in relation to a Unit, the date one day after the date 
Date" or "COD" when each of the Procurers receives a Final Test Certificate of 

.the Inqe.,pendent En.git+.eer as per the provi.sions of Article 6.3.1 
and in relation to the Power Station shall mean the date by 

""" which such Final Test Certificates as per Article 6.3 .1 are 
· ·received by the Procurers for all the Units; 

~ssioning" or means, in relation to a Unit, that the Unit or in relation to the 
·-· ::~~sioned" with Power Station, all the UnitS of the Power Station have passed 
··~. '.:. --grammatical· ·the.Commissioning Tests· successfully; 

-· ~:~ariaJon 
~t, . .") 

· ~~t~nti oning Tests" means the Tests provided in ·schedule 5 herein;. 
" o~ p ommissioning 
V1~·~~ 

.. ~ . .._ 

"Commissioned Unit'' 
"Construction 
Contraytor/s" 

~,~Construction Period" 

"Consultation Period" 

"Contract Year" 

means the Unit inrespect of which COD has occurred; 
means one or more main contractors, appointed by the Seller 
to design, engineer, supply, construct and commission the 

"'Project; · 
means the period from (and including) the date upon which the 
Construction Contractor is instructed or requ4"ed to commence 
work under the Construction Contract up to (but not including) 
the Commercial Operation Date of the Unit in relation to a 
Unit and of all the Units in relation to the Power Station; 
m~ans the period, commencing from the date of issue of a 
Seller Preliminary Default Notice or a Procurer Preliminary 
Default Notice as provided in Article 14 of this Agreement, for 
consultation between the Parties to mitigate the consequence 
of the relevant event having regard to all the circumstance·s; 
means the perlod beginning on the date of this Agreement and 
ending on the immediately succeeding March 31 and thereafter 
each period of 12 months beginning on April 1 and ending on 
March 31 provided that: 
(i) in the financial year in which Scheduled COD of the first 

Unit would have occurred, a Contract Year shall end 
on the date immediately before the Scheduled COD of 
the first Unit and a new Contract Year shall begin once 
again from the Scheduled Commercial Operation Date 
of the first Unit and end on immediately succeeding 

"·March 31 and provided further that 

(ii) the last Contract Year of this Agreement shall end on 

GUVNL 
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the last day of the tenn of this Agreement; 

Provided that for the purpose of payment, the tariff will be the 
Quoted Tariff for the applicable Contract Year as per Schedule 
11; 

·"Contracted Capacity" means (i) for the first Unit, 760 MW; (ii) fo.r the second Unit, 
·· 760 MW; (iii) for the·third Unit,·,760 '·MW; (iii). for the third 

Unit; 760 MW; (iv) for the fourth Unit, 760 MW; (v) for the 
fifth Unit, 760 MW, rated net capacity at the Interc~nnection 

. Point, and in relation to the Power Station as a whole mean§~:·-<~"'1''<~: 
3800 MW rated net capacity at the futerconnection Point~br( · ·) 
such rated capacities as may be detennined in accordance w~th 
Article 6.3.4 or Article 8.2 of this Agreement; ·· 

''Control Centre" or means the RLDC or SLDC or such other load controt'1centre 
' ~ 

"Nodal Agency" designated by the ·Procurers from time to time through Mlich 
the Procurers shall issue Dispatch Instructions to the SelleFfor 

\·"· 
the Power Station; · · 

"Declared Capacity" in relation to a Uni~ or the Power Station at any ·time means the 
. net capacity of the Unit or the Power Station at the relevant 
time (expressed in MW at the Interconnection Point) as 
declared by the Seller in accordance with the Grid. Code .jfid 
dispat<;hing procedures as per the Availability-Based Tariff; 

"Declared Price of means the amount as mentioned in the RFP by the Procurer;;,,·· 
Land" at which the identified land for the Site will be transferred ·t 

the Seller; 
" Delivery Point " or means the points of ~elivery specified in Schedule 8 for 
"Interconnection Point" fulfilling the obligation of the Seller to deliver the Contracted · . 

Capacity to the Procurers; 
"Direct Non-Natural shall have the meaning ascribed thereto in Article 12.3(ii)(l). 
Force Majeure Event'' 

"Disp.ute" means any dispute or difference of any kind between a 
Procurer and the Seller o'r between the Procurers Gointly) and 
the Seller, in connection with or arising out of this Agreement 
iiJ.cluding any ~ssue on the interpretation and scope of the 
ternis of this Agreement .as provided in Article 17; 

"Dispatch Instruction" means any instruction issued by the Procurers , through the 
respective SLDC and RLDC to the Seller, ib. accordance with 
~pplicable Grid Code and this Agreement; 

"Due Date" means the thirtieth (30th) day after a Monthly Bill or a 
~upplementary Bill is received and duly acknowledged by any 

·<Procurer (or; ... if ·such· day ··"is not "a·~ Business Day, the 
immediately succeeding Business Day) by which date such bill 
is payable by the 

GUVNL PSEB 

v9/ 

70



~\ y 

"Effective Date" 

"Electricity Laws" 

"Electrical Output" 

~'t;:~ergency" 
! • .. ~ 

Energy Charges 

"Exp~ate 11 

est Certificate" 

"Financial Closure" or 
"Financial Close" 

"Financing 
Agreements" 

CGPL 

I • 

Power Purchase Agreement 

means the date of signing of this Agreement by last of all the 
Parties; 
means the Electricity ·Act, 2003 and the rules and regulations 
made thereunder from time to time along with amendment~ 
thereto and replacements thereofand any other Law pertaining 
to electricity including regulations framed ~y the Appropriate 

. Commission; 
means the net electrical output of the Power Station at the 
Delivery Point, as expressed in kWh; 

means a condition or situation that, in the opinion of the 
Procurers or RLDC or SLDC or the agency responsible for 

. operat~ng and maintaining the Interconnection a.nd 
Transmission Facilities or the transmission company, as the 
case may be, poses a significant threat to the Procurer's or the 
said agency's or transmission company's ability to maintain 
safe, adequate and continuous electrical . service to its 
customers, or seriously endangers the security of persons, 
plant or equipment; 
Shall have the meaning ascribed to this tenn under Schedule 7; 

· means··the .zs!F .. anniversary of the Commercial··Operation Date 
of the Power Station. For the avoidance of doubt, in case the 
C.OD of the P~wer Station occurs on June 1, 2013, then the 
25th anniversary of the Scheduled COD of the Power Station 
shall occur on June 1, 2038, i.e. in the Contract Year 2038-39. 
Means 

a) a certificate of the Independent Engineer certifying and 
accepting the results of a Commissioning Testis in 
accordance with Article 6.3 :l·ofthis ·Agreement; or 

b) a certificate of the Independent Engineer certifying the 
result of a Repeat ·perforrriance Tests in accordance 
with Article 8.2.1 of this Agreement; 

Means the execution and delivery of all the Financing 
Agreements for the Total. Debt Amount required for the 
Project and fulfilment of conditions precedents and waiver, if 
any, of any of the conditions precedent for the initial draw 
down of funds there under; 
means all the loan agreements, notes, indentUres, security 
agreements, letters of credit and other documents relating to 
the financing of the Project on or before the COD of the Power 
Station, as may be amended, modified, refinanced or replaced 

.. from time to<.time, but .without .in .. an)'W.ay increasing the 
liabilities of the Procurers therein; 
shall have the meaning ascribed thereto in Article 12.3; 
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"Forced Outage" 

"Fuel" 

"Fuel Supply 
Agreements" 

"Functional 
Specifications" 

"Grid Code" or "IEGC" 

"Grid System"· 

"Independent Engineer'' 

"Indirect Non-Natural 
Force Majeure Event" 

"Indian Governmental 
Instrumentality" 

Power Purchase Agreement 

shall have the meaning ascribed ~ereto in Grid Code; 

means primary fuel use~ to generate electricity namely, 
imported coal; 
means the agreement(s) entered into between the Seller and the 

. Fuel Supplier for the purchase, transportati~n and handling of . 
.,.the Fuel, required for the operation of the Power Station. In 
case the transportation of the Fuel is not the responsibility of 
the Fuel Supplier, the tenn shall also include the separate 
agreement between the Seller and the Fuel Transporter for the 
transportation of Fuel in addition to the agreement between · 
Seller and the Friel Suppli~r for the supply of the Fuel; 
means the technica] requirements and parameters described 
Schedule 4 of this Agreement and as provided in Grid Co 
relating to the operation, maintenance and dispatch of any Un 
and the Power Station.; . 
means. any set of regulations or codes issued by CERC as 
amended and revised from time to time and legally binding on . 
the Sellers' and Procurers' governing the operation ofthe Grid 
System or any succeeding set of regulations or code; 
means. the Interconnection and Transmission Facilities and any d. ~·f'. 
other transmission or distribution facilities through· which the;,;:;:< . ·.·' 
Procurers supply. electricity to their customers or ¢~-·~:~~
transmission company transmits electricity to the Procurers;,// '·· 
means an independent consulting engineering finn or gr~up 
appointed jointly by all the Procurers Gointly) and the Sell~,·-~~ 
to carry out the functions in accordance with Article 4. 7.1 . ancl'~·\ 
Article 6, Article 12 and Article 8 herein. ~, · ::: ... 

provided that separate Independent Engineer may be appointed 
for the purposes of Article 4.7 .. 1, Article 6, Article 12 and 
Article 8; 

provided further that the separate Independent Engineer may 
be appointed for each financial year for the purposes of Article 
8, and in such case, such Independent engineer shall be 
appointed at least ninety (90) days prior to the beginning of the 
financial year. 
shall have the meaning ascribed thereto in Article 12.3(ii)(2). 

means the GOI, Government of States where the Procurers and 
Project are located. and any ministry or department of or board, 
agency or other. regulatory or quasi-judicial authority 
controlled by GOI or Government of States where the · 
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"Initial Consents" 
"Initial Performance 
Retest Period" 

"Interconnection 
F ac ilities·",or 
"Interconnection and · 

"Invoice" or "Bill" 

.· . \"L p f;.;-.··,t ate ayment 
. . ~~urcharge" 

l: 
· i!rraw" ,,~;lL 

··;.-1 

"Lead Procurer" 

"Lenders" 

Power Purchase Agree-ment 

Procurers and Project are located and includes the Appropriate 
Commission; 

· shall mean the consents listed in Schedule 2; 
shall have the meaning ascribed thereto in Article 6.3.3 of this 
Agreement; 

Means the facilities on the Procurers' side of the 
·intercunne·ction ·Point for·· receiving and metering .. Electrical 
Output in accordance with this Agreement and which shall 
include, without limitation, all other transmission lines and 
associated equipment, transformers and associated equipment, 
relay and switching equipment and_ protective devices, safety 
equipment and, subj~ct to Article 9, the Metering System 
required for the Project. 

The Interconnection Facilities also include the ·facilities for 
receiving power at the Delivery Point where the transmission 
line from the Power Station Switch yard erid is injecting power 
into the transmission network (including the dedicated 
transmission line connecting the Power Station with the 
transniis.sionJCTU network); 

.means either a Monthly Tariff Invoice, a Supplementary 
Invoice or a Procurer Invoice; 

\ 

shall have the meaning ascribed thereto in Article 1)1.3 .4; 

means, in relation to this Agreement, all laws including 
Electricity Laws in force in India and any statute, ordinance, 
.regulation:, .notification or code; ru,le, ,or any interpretation . of 
any of them by an Indian Governmental Instrumentality and 
having force of law and shall further include all applicable 
rules, regulations, orders, notifications by an Indian 
G~vernmental ~strumentality pursuant to or under any of 
them and shall include all rules, regulations, . decisions and 
orders of the Appropriate ~ommission; 
shall have the meaning ascribed thereto in Article 2.5; 

means the banks,. other financial institutions, multilateral 
agencies, RBI registered non banking· financial companies, 
mutual funds and agents or trustees of debenture I bond 
holders, including their successors and assignees, who have 
agreed on or before COD of the Power Station to provide the 
,.Seller with the senior debt financing described in the Capital 
Structure Schedule, and any successor banks or financial 
institutions to whom their interests under the Fin~cing 
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"Letter of Credit'' or 
"L/C" 

"Meters" or "Metering 
·System" 

"Maintenance Outage 1' 

"-MCR" 

Power Purchase Agreement 

Agreements may be transferred or assigned: 

Provided that, such assignment or transfer shall not relieve the 
Seller of its obligations to the Procurers under this Agreement 
in any manner and shall also does ~ot lead to an increase in the 
liability of any ofthe Procurers; . 

'" shall·have· the meaning· ascribed,thereto in Article 11.4 .1; 

means meters used for accounting and billing of electricity in .,1~'"''' 
accordance with Central Electricity Authority (Installation ang.:~.; L 

Operations ofMeters) Regulations, 2006, Grid Code and ~t~:~ .. 
, as ame~ded fi:0m, time to time;·· . i 

shall have the meaning as ascribed to this tenn a.S per the. 
provisions of the Grid Code. 

means gross Power Station or Unit Maximum Continuous 
Rating as defined in the Grid Code; 

"Minimum 
Guarantee" 

Offtake means guaranteed offtake of sixty five per cent ( 65%) of the 

"Month" 

"Monthly Bill" or 
· "~onthly 'Invoice" 

"Notice to Proceed" or 
"NTP" 

total Contracted Capacity for all Procurers taken together 

during a Contract'Year. 

means a period of30 days from (and excluding) the date oft~:r'· 
event where .applicable, else a calendar month; 
means a monthly invoice comprising Capacity Charges · . · 

·(applicable ··after··COD· of the fust unit) and Energy Charges, 
including incentive and penalty, as per Schedule 7 hereof; 

me'ans the date on which the Seller shall fulfill the condition as 
contained in ·Article 3.1.2 (i) of this Agreement in accordance 
with the provisions of this Agreement. 

"Natural Force Majeure shall have the meaning ascribed thereto in Article 12.3(i). 
Event" 

"Non-Natural Force 
Majeure Event" 

"Nonnative 
Availability" ... 

"Operating Period" 

"O&M Contract" or ' 
"O&M Contracts" 

PL 

shall have the meaning ascribed thereto in Article 12.3(ii). 

means equal to eighty per cent (80°/o) Availability at the 
Delivery Point on Contract Year basis; 
m relation to the Unit means the period from its COD and in 
relation to the Power Station the date by which all the Units 
achieve COD, until the expiry or· earlier termi~ation of this 

,. Agreement in .accordance with Article 2 of this Agreement; 
means the contract/s entered into by the Seller with the 
Operator or Operators, if any; 

j 
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Power Purchase Agreement · 

"Operating Procedures Shall have the meaning ascribed thereto in Grid Code; 
II 

"Operator" or 
"Operators" 

"Party" and "Parties" 

"Performance 
Guarantee" 

"Performance Test " :·; 
'·_:! ~J 

"~liminary Default 
'· ·: N~tice" 

"Power Station" 

"Project" 

means one or more contractors appointed as operator of power 
generation facilities of the Power Station pursuant to an O&M 
contract, if any; 
Shall have the meaning ascribed thereto in. the recital to this 

. Agreement; 
means the irrevocable unconditional bank guarantee, submitted 
and to be submitted by the Seller or by the Selected Bidder on 
behalf of the Seller to ·the Procurers from a bank mentioned in 
~nexure 12 of the RFP, in the form attached hereto as 
Schedule 15, in accordance with Article 3 of this Agre.ement 

· ·and which shall include the additional bank guarantee 
furnished by the Seller under this Agreement; · 
means the test carried out in accordance with Article 1.1 of 
Schedule 5 ofthis Agreement; 
Shall have the meaning ascribed thereto in Article 14 of this 
Agreement; 

~· 

Means the: 

(a) coal fired power generation facility comprising of any 
or all the Units; 

(b) . any associated fuel handling, treatment or storage · 
facilities of the power generation faci~ity referred to' 
above; 

(c) any water supply, treatment or storage facilities 

(d) 

(e) 

(f) 

(g) 

required for the operation of the power generation 
facility referred to above; ' 

the ash disposal system including ash dyke; 

,township area for the staff colony; and 

bay/s for transmission system in the switchyard ofthe 
power station, 

all the other ~sets, buildings/structures, equipments, 
plant and . madhinery, fa~ilities and related assets 
required for the efficient and economic operation of the 
power generation facility; 

whether completed or at any stage of development and 
···,construction or intended to be developed and constructed as per 

the provisions of this Agreement. 
means the Power Station undertaken for design, financing, 

(L.-.., 
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"Project Documents" 

"Prudent Utility 
Practices" 

Quoted C<;1pacity 
Gharge 
Quoted Energy Charge 

Quoted Non Escalable 
Capacity Charge 
Quoted Escalable 
Capacity Charge 
Quoted Non Escalable 
Energy Charge 

Quoted Escalable 
Energy Charge 

Quoted Tariff 

Power Purchase Agreement 

engineenng, procurement, construction, operation, 
maintenance, repair, refurbishment, development and insurance 
by the Seller in ac'cordance with the tenns ·and conditions of 
this Agreement; 
Mean 

a) Construction Contracts; 
· · ··· b} ·Fuel··· Supply Agreement~, ·including,. the Fuel 

Transportation Agreement, if any; 
c) O&M contracts; 
d) RFP and RFP Project Documents; and 
e) any other agreements designated in writing as 

such, from time to time, jointly by the Procurer 
. ~d the Seller; 

means the practices, method~ and standards that are genera 
accepted internationally from time to time by eleytric utilit 
for the purpose of ensuring the safe, efficient and econoni 
design, construction,. comm1ss1onmg, operation and 
maintenance of power generation equipment of the type 
specified in thi~ Agreement and which practices, methods and 
standards shall be adjusted as necessary, to take account of: 

a) operation and maintenance guidelines recommended by 
the manufacturers of the plant and equipment to he -!iJ'!·~; 

;.fl' ~"'-· incorporated in the Project; / · 
b) the requirements of Indian Law; and / ~:"' 

·1~ 

. c) the physical conditions at the Site; t r. 
·shall mean the sum total of Quoted Non Escalable CapacitY,.\ 
Charge and Quoted Escalable Capacity Charge; 
shall mean the sum total of Quoted Non Escalable Energy 
Charge and Quoted Escalable Energy Charge; 
shall have the meaning as ascribed thereto in Schedule 11; 

shall have the meaning as ascribed thereto in Schedule 11; 

shall mean the sum total of Quoted Non Escalable Fuel Energy 
Charge, Quoted Non Escalable Transportation Energy Charge 

..... and.Quote<LNonEscalable Fuel Handling Energy Charge each 
of which shall have the meaning as ascribed thereto. in 
Schedule 11; 
shall mean the sum total ofQuo~ed Escalable Fuel Energy 
Charge, Quoted Escalab le Transportation Energy Charge and 
Quoted Escalable Fuel Handling Energy Charge each of which 
shall have the meaning as ascribed thereto in SchedtJe 11;. 
Shall mean the sum total of Quoted -Energy Charges and 
Quoted Capacity Charge; 

10 
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"Repeat Performance 
Test" 
"RPC" 

"RBI" 
''Regional Energy 
.Accounts" or "REA" 

I "RFP" 

RFP Project 
~~;~~·~~<Qocumen ts 

•· ·, . " 

. ,, 

"RFQ" 

"Rupees" or 'Rs." 

Power Purchase Agreement 

~~all have the meaning ascribed thereto in Article 8.1 of this 
Agreement; 
means the relevant Regional Power Committee established by 
the Government of India for a specific Region in accordance 
with the Electricity Act, 2003 for facilitating integrated 
operation of the power system in that Region; 

.... .means Reserve Bank·oflndia; 

means as defined· in the. Grid Code and issued by the relevant 
RPC secretariat or other appropriate agency for each Week and 
for each Month (as per their prescribed methodology), 
including the revisions and amendments thereof; 

shall have the meaning as ascribed thereto in Article 3 .1.2 (iv); 

means the relevant Regional Load Dispatch Centre as defined 
'in the Electricity Act, 2003, in the region in which the Project 
is located; 
shall mean Request For Proposal dated August 21, 2006 along 
with all schedules, Annexures and RFP Project Do~uments 
attached thereto, issued by the Authorised Representative and 
shall include any modifications, amendments or. alterations 
thereto. 
shall ,Jnean the following documents to be entered into in 
respect of the Project, by the parties to the respective 
agreements: 

a} PPA; 
b) Share Purchase Agreement; 
c) Default Escrow Agreement; 
d)· Agreement to Hypothecate cum Deed of 

.Hypothecation; Port Services Agreement; and. 
e) any other agreement( s) designated as such, from time to time 
by the Procurers and the Authorised Representative; 
shall mean the• Request for Qualification document issued by 
Coastal Gujarat Power Limited on March 31, 2006 for Tariff 
Based Bidding Process for Procurement of Power on Long
Tenn Basis from Power-Station to be setup at Mundra, District 
Kutch, Gujarat based on Imported Coal and shall include any 
~odifications, . amendments or alterations thereto and 

... clarifications.issuedsegardillg:.the same; 
means the lawful currency of India; 
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"SBAR" 

"Selectee" 

"Selected Bid" 

"Selected Bidder" or 
"Successful Bidder'' 

"SERC" 

"Scheduled GOD" or 
"Scheduled 
Commercial Operation 
Date" 

"Scheduled Connection 
Date" 

"Scheduled Energy" or 
"Scheduled 
Generation" 
"Scheduled··Outage". 

"Scheduled 
Synchronisation Date" 

"Settlement .Period" 

Power Purchase Agreement 

means the prime lending rate per annum applicable for loans 
with one (1) year maturity as fixed from time to time by the 
State Bank of India. In the a~sence of such rate, any other 
arrangement that substitutes such prime lending rate as 
mutually agreed to by the Parties; 

means a new company (i) prqpo~q QY the L~nd,e~ pu.rsuant to 
Schedule 17 hereofand approved by the Procurers (ii) or 
proposed by the Procurer in accordance with Schedule 17 
hereof and approved by the Lenders, for substituting the Seller 
for the residual penod ofthe PPA by amendment of the PPA or ... 
by execution of a fresh PP A in accordance with the terms and ~~-;:·-:~ 
conditions contained in the said Schedule. c ·",:~~,, 

'' 

means the Bid of the Selected Bidder as accepted by Procurers 
or their Authorised Representative, copy of which is attached 
herewith and marked as Schedule 16; · \.· .. 

. . ·;(!':;;' 

shall mean the Bidder selected pursuant to the RFP to acquire 
one hundred percent (100%)'of the equity shares of Coastal 
Gujarat Power Limited and to set lJ.P the Project and supply 
electrical output therefrom to the Procurers through the Seller 
as per the terms ofPPA and other RFP Project Documents; 

· means the .State Electricity Regulatory Commission, as defined 
in the Electricity Act, 2003, or its successors; . . .~ ..... --~-

.. means (i} for the ·fi·rst Unit, August 22, 2012; (ii) for the se~d 
Unit, February 22, 2013; (iii) for the third Unit, August 22, 
2013; (iv) for the fourth Unit, February 22, 2014; (v) forth 

_11ftb Unit, .August 22., .. 2014; or. such other dates from time t 
time, specified. in accordance with the provisions of thi 
Agreement; 
Shall mean the date falling 210 days before the 
COD of frrst Unit; 

means scheduled generation as defined in the ABT; 

··shall -·have the ·meaning ascribed to this term as per the 
provisions of the Grid Code; 

means in relation to a Unit, the date, which shall be maximum 
of one hundred and eighty . (180) days prior to the Scheduled 
COD of the respective Unit; 

.. means. the .. time.-block.for issue.,,of.daily generation and drawal 
schedules as provided in ABT; 
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Site 

"SLDC" 

"State Transmission 
Utility" or "STU" 
Supercritical 
Technology 

~;;~·;:\) 

............. 

"Supplementary Bill" 

"Tariff Payment" 

'Tariff'. 

"Tested Capacity" 

of Agreement" 

al Debt Amount" 

,J 
'II 

Power Purchase Agreement 

means the land over which the Project will be developed as 
prov.ided in Annexure 1 A; 
means the relevant State Load Dispatch Centre as defined in 
the Electricity Laws, in the State where the Procurer's 
registered office is located; 
shall have the meaning ascribed thereto in the Electricity Act 
2003; 
means technology with minimum steam parameters at steam 
turbine inlet as mentioned below: 

main steam pressure : 247 kg/cm2 (abs) 
main steam temperature : 535 deg C 
reheat steam temperature :565 deg C.' 
Means a bill other thana Monthly Bill raised by any of the 
Parties in ac9ordance with Article 11; · 
Means the payments under Monthly Bills as referred to in 
~chedule 7 and the relevant Supplementary Bills; 
Means the tariff as computed in accordance with Schedule 7; 

in relation to a Unit, or the Power Station as a whole (if all the 
Units of the Power Station have been Commissioned) means 
the results of the most recent Perfonnance Test or Repeat 
Performance Test carried out in relation to the Power Station in 
accordance with Article 6, Article 8 and Schedule 5 of this 
Agreement; 
shall have the meaning ascribed thereto. in Article 14 o(this 
·Agreement; · 
shall have the meaning ascribed thereto in Article 2.1; 

I 

Means the sum of the following amounts, expressed in Rupees 
(with all amou~ts denominated in currencies other than Rupees 
being converted to Rupees at the Reference Exchange Rate, the 
selling rate in Rupees for the Eoreign Currency on the relevant 
day, as notified by the State Bank of India as its TT Rate at 
12:00 noon on the NTP: 
(a) the principal amount of the senior debt incurred by the 

SeHer {as ·per the terms of the Financing Agreements) to 
, finance the Project according to the Capital Structure 

Schedule which remains outstanding on the date of 
issuance of Substitution Notice by the Lender after 
taking account of any senior debt repayments which 
could have been made out of the Monthly Tariff 
Payments received by the Seller on or before the date of 
issuance of Substitution Notice by the Lender as per the 
tenns provided in the Financing Agreements ; and 
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"US $ " or "USD" or 
"Dollar" 
"Unit" 

"Unscheduled 
Interchange" or "UP' · 

"Energy Charge" or 
"Fuel Charge" 
"Week" 

"Wheeling Charges" 
or "Transmission 
Charges" 

PowerPurchase Agreement · 

(b) all accrued interest and financing fees payable under the 
Financing Agreements on the amounts referred to in (a) 
above· from the date of the Capacity Charge payment (as 
specified in paragraph 1.2 of Schedule 7 hereof) 
immediately preceding the date of issuance of 

· Substitution Notice by the Lender or, if the Capacity 
, Charges.,have not yet fallen· due to··be paid;· from the most 

recent date when interest and financing fees were 
capitalised, and 

(c) if this Agreement is terminated during the Construction 
Period, any amounts owed to the Construction Contract t~..•"' 
for" work performed but not paid for under """~rr' 
Construction Contract (other than amounts falling due t ! .·~ 
reason ofthe Seller's defal:llt); . · 

means the lawful currency of United States of America 

Means one steam generator, steam turbine·, generator and 
associated auxiliaries of the Power Station based on 
Supercritical Technology; 
shall have the, meaning ascribed thereto in Rule 24 of the 
CERC (Terms and Conditions of tariff) Regulations 2004 as 
amended or revised from time to time; 
shall. have the meaning ascribed thereto. in specified m 
Schedule 7; 

.... ··means ·a ·calendar week· commencing .. from .. ·00,;00 hours o'f 
Monday, afl:d ending at 24:00 hours ofthe following Sunday; ~:~ 

. i!'. 
Are the charges paid by the Procurers to the CTU or STU or } · 
any other agency _for the transfer of power ·from the .Power~ 
Station s~itchyard end to the Procurers' network. ·r 

'~;·, 
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Power Purchase Agreement 

1.2 Interpretation 

Save where the contrary is indicated, any reference in this Agreement to: 

1.2.1 A "Recital", an "Article", a "Schedule" and a "paragraph/Clause" sh,all be construed as a 
reference to a Recital, an Article, a Schedule and a paragraph/Clau.~e respectively of this 
Agreement. 

• 
1 1.2.2..,. An "affiliate" of any party shall mean a company that either directly or indirectly controls 

or is controlled by or is under common control of the same person which controls the 

. > perce.nt (26%) of the voting rights of the other company . 
. ~·. · concerned party; and control means ownership by one company of at least twenty six 

. 1...2~ . ".crore". means-a..ref.erence .. to -ten-million (1 0,000,000) and· a '~lakh" ·means a reference 
!· one tenth of a million (1,00,000); 

"encumbrance" shall.be construed as a reference to a mortgage, charge, pledge, lien 
or other encumbrance securing· any obligation of any person or any other type of 
preferential arrangement (including, without limitation, title transfer and retention 
ru:ran,gements) having a similar effect. 

1.2.5 "indebtedness" shall be construed so as to include any obligation (whether incurred as 
principal or surety) for the payment or repayment of money, whether present or future, 
actual or contingent; 

1.2.6 A "person" shall be construed as a reference to any person, firm, company, corporation, 
society, trust, government, state or agency of a state or any assodation or partnership. 

'·~!i,,. • (whether or not having separate legal personality) of two or more of the above and a 
-...,~'•4'> person shall be construed as including a reference to its successors, pennitted transferees 
· . ··,~~and pennitted assigns in accordance with their respective interests. 

1.2.7 :·\The ''winding-up", "dissolution", "insolvency", or "reorganization" of a corp.pany or 
COrporation shall be ·COnstrued SO as to include any equivalent or analogous proceedings 
under the Law of the jurisdiCtion in which such company or corporation is incorporated 

. ~.. or any jurisdiction in which such company or corporation carries on business including 
the seeking of liquidation, winding-up, reorganization, dissolution, arrangement, 
protection or relief of debtors. 

1.2.8 Words importing the singular shall include the plural and vice versa. 
1.2.9 This Agreement i4'elf or any other agreement or document shall be construed as a 

reference to this or to such other agreement or document as it may have been, or may 
from time to time be, amended, varied, novated, replaced or supplemented. 

1.2.1 0 A Law shall be construed as a reference to such Law including its amendments or re
enactments from time to time . 

. 1:2.11 A time of day shall, save as otherwise provided in any agreement or document be 
construed as a reference to Indian Standard Time. 

1.2.12 Different parts of this Agreement are to be taken as mutually e·xplanatory and 
I supplementary to each other and if there is ·any inconsistency between or among the parts 

of this Agreement, they shall be interpreted in a hannonious manner so as to give effect 
to h part. 
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Power Purchase Agreement 

1.2.13 The tables of contents and any headings or sub-headings in this Agreement have been 
inserted for ease . of reference only and shall not affect the interpretation of this 
Agreement. 

1.2.14 All interest payable under this Agreement shall accrue from day to day and be calculated 
on the basis of a year of three hundred and sixty five (365) days. 

1.2.17 The words ''hereof' or _"herein", if and wh~n used in this. Agreement shall mean a 
reference to·· this ·Agreement. 

1.2.18 The contents of Schedule 16 shall be referred to for ascertaining accuracy and correctness 
of the representation m3;de by the Seller in Art'icle 2 (f) of Schedule 10 hereo£ 

\ .. 

~ :r,·"·· 
· ... •' 
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Power Purchase Agreement 

2 . ARTICLE 2: TERM OF AGREEMENT 

2.1 Effective Date and Term of Agreement 

This Agreement is effective from the date of its signing of this Agreem·ent by all the Parties. This 
Agreemenf'shall be valid for a tenn commericmg .. from the 'Effectivey Date un'til the Expiry Date 
("Tenn of Agreement") unless terminated earlier pursuant to Article 2.2. Upon the occurrence of 
the. Expiry Date, this Agreement shall, subject to Article 18.9, automatically terminate, unless 

"':"'·!!UJ!tl!.~lly, extended by all the Parties on mutually agreed tenns and conditions, atleast one 
·hundt~~.,and eighty (180) days prior to the Expiry Date, subject to approval of the Appropriate 

. Comirt'i~~ion, as necessary. 

2.2 Early Termination 

This Agreement shall terminate before the Expiry Date: 

i. if either ail the Procurers Gointly) or Seller exercises a right to terminate, pursuant to 
Article 3.3.2, Article 3.3.3, Article 3.3.3A, Article 4.5.3, Article 4.6.2, Article 14.4.5 

'\. or Schedule 10 of this Agreement or any other provision of this Agreement; or 
~'!:.., .. :~~ in ~~ch other circumstances as the Seller and all the Procurers Uointly) may agree, in 

' wntmg. . 

e expiry or tennination of this' Agreement shall not affect accrued rights and 
ligations of the Parties under this Agreement, including the right to receive Liquidated 

amages as per the terms. of this Agreement, nor shall it affect any continuing obligations 
for which this Agreement provides, either expressly or by necessary implication, the 
survi~al of, post its expey or tennination. . 

2.4 [Omitted] · 

2. 5 Lead Procurer 

2.5.1 ·The Procurers hereby appoint and authorise Guj,rat Urja Vikas Nigam Limited 
[hereinafter referred to ·as the "Lead Procurer"] to represent all the Procurers for 
discharging the rights and obligations of the Procurers, which are required to be 
undertaken by the Procurers jointly as mentioned in Schedule 12 of this Agreement. 
Accordingly, all the Procurers shall follow and be bound by the decisions of the Lead 
Procurer on alLsuch:.matters. Ea~h Procurer agrees. that ariy decision, communication, 
notice, action or inaction of the Lead Procurer on such matters shall be deemed to have 
bee on its/his behalf and shall be binding on each of the Procurers., The Seller shall be 
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entitled to rely upon any such action, decision or communication from the Lead Procurer. 
It is clarified that this Article 2.5 is not intended to and shall not render the Lead Procurer 
liable to discharge individual Tariff payments of the other Procurers. 

The Procurers hereby also appoint and authorise· Maharashtra State ElectriCity 
Distribution Company Limited (hereinafter referred to ·as the "Alternate Lead 
Procu:rer''); to· act a:s Lead 'Procurer a5 pet the· provisldb.'s "of this Article 2;5.1, on the 
occurrence of any Event of Default specified in Article 14.2 by the Lead Procurer. In 
such an event, the Seller may, at its option, ·Within a period of fifteen (15) d.ays fronfthe 
date of issue ofth~· Preliminary Default Notice referred to in Article 14.4.2 and .!li ~!!!!t<l 
default by. the Lead Procurer subsists, specify in writing . to all the Procu .CJ\t <the 
Alternate Lead Procurer shall thereafter act as the Lead Procurer .. fu such ~-if the · 
Seller so notifies, the Alternate Lead Procurer shall, thereafter, act as Lea ¥rosu.r 
the purposes of this Agreement, and the Lead Procurer earlier appoin. under'~is 
Article 2.5.1 shall automatically cease to be· the Lea4. Procurer. It is cl e~ tha~ll 
decisions taken by.Gujarat Urja Vikas Nigam Limited in its capacity as Le rov~~r 

before such change, shall continue to be valid, in accordance with this Agreerl'!eri . . 

In the event of Maharashtra State Electricity Distribution Company Limited 
becoming the Lead Procurer as p_er this Article, .. all the Procurers shall also appomt.any .of 
Procurers, other than Gujarat Urja Vikas ·Nigam Limited, as an Alternate Lead 
Procurer and thereafter the provisions of this Article ~.5.1 shall be applicable.; 

'1':1'' 

2.5.2 Notwithstanding anything contained above·, any decision which is required to be_.tak~n-·by 
the Procurers jointly under the provisions of Article 14 shall be taken by all th{Pro·c~rers 
and in case of difference amongst the Procurers, the said decision shall be ~en by the 
Majority Procurers as defined in Article 2.5.3 below. ~ · 

' ~- ' 

2.5.3 .Any decision taken by Procurers who taken together constitute minimum s~. five per· 
cent (65%) of the Contracted Capacity of the Power Station and constitute in number 
atleast fifty per cent (50%) of the total number of Procurers ("Majority Procurers"), shall 
be binding on the Lead Procurer and all other Procurers. The Majority Procurers shall 
also have the right to replace the Lead Procurer by any other Procurer of their choice. 

/ 
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ARTICLE 3: CONDITIONS SUBSEQUENT TO BE SATISFIED BY THE 

SELLER AND THE PROCURERS 

3.1 Satisfaction of conditions subsequent by the Seller and the Procurers 

3.1.1 Simultaneously with the execution of this Agreement, the Seller or the Selected Bidder, 
on behalf of the Seller, have provided to the Procurers, the Performance Guarantee from 

' any· of the banks in the list of banks provided in the RFP, of an aggregate amount of 
Rupees Three Hundred Crores only (Rs 300,00,00,000) which has been provided 
~eparately to each of the Procurers for the amount calculated pro-rata (and ·rounded off to 
th.e nearest Rupees ·<>ne ·lakh· {l 0(},000) ,with· the ··principle-that ··amounts ·below Rupees 
Fifty Thousand (Rs. 50,000) shall be rounded down and amounts of Rupees Fifty 
Thousand (Rs. 50,000) and above shall be rounded up) in the ratio of Allo~ated 
Contracted Capacities. Subject to Article 3.4, the Performance Guarantee shall be 
initially valid till three (3) Months after the Scheduled COD of the Power Station and 
~ich shall be extended from time to time to be valid up to three (3) Months after the 
actual COD of the ·Power Station. In case the validity of Performance Guarantee is 
expiring before the validity period sp~cified in this Article, the Seller shall at least thirty 
(30) days ·before ·the· expiry ·of'·the ·Perfornianc·e Guarantee rephice the Performance 
Guarantee with another Performance Guarantee or extend . validity of existing 
Performance Guarantee which is valid and in force till the validity period specified in this 

Article. 

The Seller agrees and undertakes to duly perfonn and complete the following ac~ivities 
· ,.'_j within (i) twelve (12) Months from the Effective Date or (ii) Fourteen (14) Months from 

.:1\ 
the date of issue of Letter of Intent, whichever is later, unless such completion is affected 
.due to the Procurers' failure to comply with their obligations under Article 3.12A ofthis 
Agreement or by any Force Majeure event or if any of the activities is specifically waived 
in writing by the Procurers jointly: 

i. the Seller shall have 
a) awarded the Engineering, Procurement and Construction contract ("EPC 

contract) or main plant contract for boiler, turbine and generator ("BTG"), for 
the Proj~.ct and shall have given to such contractor an irrevocable Notice To 
Proceed; and . 

b) 1) in case the Project is proposed to be developed on the books of the Bidder, 
he shall have completed the execution and delivery of the Financing 
Agreements for at least twenty five percent (25%) of the debt required for the 
Project as certified by the Lender/Lead Lender; ; or . 
2}in -,case the .. £e,Uer-deveJGps .. fue .. ,Project GRil•flGn·r-ecourse .basis, Seller shall 
have achi~ved Financial Clo.sure; 
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ii. the Seller shall have taken the possession of the land for the Power Station and 
have P!lid the remaining Declared Price of the Land, if any to the State 
Government authority acquiring the land, 

iii. The Seller shall have provided an irrevocable letter to the Lenders duly accepting 
,,ancl··-acknowledging the· rights provided ·to .. the Lenders under the tenus of this 
Agreement and all other RFP Project Documents~ 

iv. The Seller shall have sent a written notice to all the Procurer(s) indicating that a) 
the Scheduled COD shall be as per the original Scheduled COD i.e (i) for t~e·'·first 
Unit, August 22, 2012; (ii) for the second Unit, February 22, 2013; (iiV. •. ~:for ~e 
third Unit, August 22, 2013; (iv) for the fourth Unit, February 22, 20JA;.:(v) for 
the fifth Unit, August 22, 2014; or such other dates from time to tim.e{~ecified 
in accordance with the provisions of this Agreement; or b) that it 1\tehds to 
prepone the Scheduled COD to be (i) for the first Unit, [Insert Date]; (ilYIQ.£ the 
second Unit, [Insert Date]; (iii) for the third Unit, [Insert Date] and so on t1ti·last 
Unit (hereinafter referred to as "Revised Scheduled COD"). Provided that, the 
Revised Scheduled COD of an.y Unit 'shall not be earlier than 42 months from the 
NTP .. 

v. 

3.1.2A The Procurers shall ensure that the following activities are .completed within. 
period mentioned below 

I • 

Activi Time for Com letion 
!.Ensure the completion of the following within six (6) months from the Effective 
tasks: Date or eight (8) months ~om the date of 

i. Handing over the possession of the land 
for the Power Station, \\:'ater intake 

· pipe lin~ and, if applicable, for fuel 
, transportation system. 

issue of Letter of Intent, whichever ,is later. 

2. Prov,iding an irrevocable letter to the On or prior to the date ofNTP 
Lenders duly accepting and 
acknowledging the rights provided to 
the Lenders under the tenns of this 
Agreement and all other RFP Project 
Documents. 
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3.1.3 Joint responsibilities of the Procurers and the Seller 

i) The Procurers Qointly) and Seller shall jointly appoint the Independent Engineer for the 
purposes of carrying out the functions as specified in Article 4.7.1, Article 6, Article 8 
and Article 12, here.in within a period of eight (8) months from the Effective Date. 

3.2 Progress ll,~ports 

Th~ Seller and the Procurers shall notifY one another in writing at leaSt once a Month on 
the progress made in satisfYing the conditions in Articles 3 .1.2, 3 .1.2A and 3 .1.3. 

:~~ Conse~u.ences of non;.juljillment of conditions under Article 3.1 · 
'',i\~~~ 

) .3·:1:, <~:If any of the conditions specif;ied. in· Article 3 .1.2 is not duly fulfilled by the. Seller even . 
·- ·,within three (3) Months after the time specified under Article 3 .1.2, then on and fro in the 

e}cphy of such period and until the Seller has satisfied all the conditions specified in 
Article 3 .1.2, the Seller shall be liable to furnish to the Procurers additional weekly 
Performance Guarantee of Rs. fifteen (15) crores within two (2) business days. of expiry 
of every such week. Such additional Performance Guarantee shall be provided to each 
Procurer in the manner provided in Article 3.1.1 and shall become .part of the 

~· Performance Guarantee and all the provisions of this Agreement shall be construec 
accordingly. The Procurers shall be entitled to hold and/or invoke the Performance 
Guarantee, including such increased Performance Guarantee, m accordance with the 
provisions of this Agreement. 

fulfilment of any of the conditions specified in Artic1e.34L2-1s .. delayed beyond the 
. period of three (3) Months and the Seller fails to furnish any additional Performance 
~ Guarantee to the Procurers in accordance with Article 3.3 .1 hereof; or 

(ii). the Seller furnishes additional Perforn1ance Guarantee to the Procurers in accordance 
with Article 3.3.1 'hereof but fails to fulfil the conditions specified in Article 3.1.2 for 
a period of eight (8) months beyond the period specified therein, 

all the Procurers Gointly) or Seller shall have the right to terminate this Agreement by 
,.giving a notice . .to.1he.Seller/Piocurer .. m .writing.ofat.leastseven{71 ·days. 

If the Procurers or the Seller elect to terminate this Agreement in the event specified in 
the preceding paragraph of this Article 3.3.2, the Seller shall be liable to pay to the 
Procurers an amount of Rupees four hundred crores (Rs 400,00,00,000) only as 
liquidated· damages. The Procurers shdll be entitled to recover this amount of damages 
by invoking the ·Performance Guarantee to the extent of Rupees four hundred crores (Rs 
400, 00, 00, 000) and shall then return the balance Performance Guarantee, if any, to the 
S. . If the Procurers are unable to recover said the amount of Rupees four hundred 
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crores (Rs. 400, 00, 00,000) or any part thereof from the Perfonnance Guarantee the 
amount not recovered from the Performance Guarantee, if any, shall be payable by the 
Seller to the P,rocurers within ten' (1 0) days from the end of eight (8) Months period from 
the due date of completion of conditions subsequent. 

It is clarified for removal of doubt that this Article shall survive the tennination of this 
Agreement. 

3.3.3 In case of inability of the Seller to fulfil the conditions specified in Article 3.12 due to 
any Force Majeure event, the time period for fulfilment of the Condition Subsequent as 
mentioned in Article 3.1.2 and Arti~le 3.12A, shall be extended for the ~d or"s~ch 
Force Majeure event, subject to a maximum extension period of ten · (1 0) · s, 
continuous or non-continuous in aggregate. Thereafter, this Agreemen ,. ' 'be 
terminated by either the Procurets Gointly) or the Seller by giving a notic .. , r.feast 
seven (7) days; in writi11g to the other Party. · · · : .. · ~ 

Similarly, in case of inability of the ProcurerS to fulfil the conditions specifie ·in ·Artjcle 
3.1.2A due to any Force Majeure event, the time period for fulfilment of the' cWbn 
Subsequent as mentioned in Article 3.1.2 and Article 3.12A, shall be extended f~e 
period of such Force Majeure event, subject to a maximum extension period often (10) 
Months, continuous or non -continuous in aggregate. Thereafter, this Agreement may be 
terminated by ~ither. ~e Procurers Qointly) 'or the Seller by giving a notice of at ~~t- · 
seven (7) days, m wntmg to the other Party. ,l; ~-~ ~~' 

• .v.,~.-rft . " 

3.3 .3Aln case of inability of the Procurers to perform the activities specified in Arti/6./!/1 :2A 
within the time period specified therein, otherwise than for the reason( {;directly 

. ~ttrib~table to the Seller' or Force Majeure event, the Cond!tion Subsequent as.l\\~io~ed 
1n Arttcle3.1.2 would be extencled on a 'day for day' bas1s, equal to the add1t10n~l t1111~ 
which may be required by the Procurers to complete the activities mentioned in Article .... 
3.1.2A, subject ~o a maximum additional time of six (6) Months. Thereafter, this 
Agreement may be tenninated by the Seller at its option, by giving a notice of at least 
seven (7) days, in writing to the Procurers. If the Seller elects to tenninate this 
Agreement, the Procurers shall, within a period of thirty days, purchase the entire C: 
shareholding in ~e Seller for the following amount . Provided such purchase of shares 
shaH be undertaken by the Procurers in the ratio of their then existing Allocated l 

Contracted Capacity: 

a) total amount of purchase price paid by the Successful Bidder to the shareholders of 
the Seller to ac~uire the equi~ shares of the Seller as per the RFP; plus 

b) total amount of the Declared Price of Land to the extent already paid by the Seller 
after· the acquisition o'f'its 100% shareho'lding by the· Selected Bidder; plus 
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c) an additional sum equal to ten percent (10%) of the sum total of the amounts 
mentioned in sub-clauses (a) and (b) above. 

In addition, the Perfonnance Guarantee of~he Seller shall also be released forthwith. 

3.3 .4 No Tariff adjustment shall be allowed on account of any extension of.time arising under 
,any of the sub.,.articles .of Article 3J .···Provided,.that -due to·~the··provisions of Article 3.3 .3 
and 3.3.3A, any increase in the time period for completion of Conditions Subsequent 
mentioned under Article 3.1.2 and 3.1.2 A, shall also lead to an equal increase in the time 
~od for Scheduled COD and Scheduled Connection ·Date. 

, I ' 

~on in the amount of Performance Guarantee 

3 A .I~ · e due fulfilment by the Seller of all the conditions specified under Article 3 .1.2 and 
tf · )i ent by the Seller of at least twenty five percent (25%) ofthe total equity required t\ ))fir e Project as certified by the lead lender of the Seller, the Perfonnance .Guarantee 
~ .... I~ t existing shall be reduced by an aggregate amount of Rupees One Hundred Crores 
p·.:·~~ . 1 00,00,00,000) and such reduced Perfotmance Guarantee/s shall be provided 

separa~.ly to each of the Procurers in the ratio of their then respective Allocated 
Contracted Capacities [and rounded off to the neare$t Rupees One Lakh (Rs. 1 ,00,000) 
with the principle that amounts below Rupees Fifty Thousand (Rs. 50,000) shall be 
rounded down and amounts of Rupees Fifty Thousand (Rs. 50,000) and above shall be 
rounded up] ,an9 for the period specified in Article 3.4.2. 

3 .4.2 The Perfonnance Guarantee specified in Article 3 .4.1 hereof shall. be in substitution of 
the .. earlier .Perfonnance Guarantee furnished under Article 3 .1.1 The Perfonnance 

. Guarantee furp.ished under this Article shall be initially valid till three (3) Months after 
the Scheduled COD of the Power Station and which shall be extended from time to time 
to be valid upto three. (3) Months after the actual COD ofthe Power Station. 

3.4.3 The Perfonnance Guarantee furnished under Article 3.1,' 3.3 and 3.4 shall be for 
guaranteeing the due and timely completion of the Project and ~hievement of Scheduled 
Commercial Operation Date of each Unit within the time spec~fied in this Agreement. 

' 3.4.4 The failure on the part of the Seller to furnish and maintain the Perfonnance Guarantee as 
mentioned above shall be a material breach .of the term .of this Agreement on the part of 
the Seller. 

3 .4.5' If the Seller fails· to achieve COD of each of the Units on their respective Scheduled 
Commercial .. Op_eration Date .. speci.fied. in this ·Agreemen t;"S'l.:lbject -to··cond itions mentioned 
in Article 4.5.1, the Procurers jointly shall have the right to en cash the Perfonnance 
Guarantee and appropriate in their favour as liquidated damages an amount specified in 
Article 4.6.1, without prejudice to the other rights of the Procurers under this Agreement. 
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3.5 Return of Performance Guarantee 

3.5.1 The Perfonnance Guarantee as submitted by Seller in accord~ce with Article 3.4 shall 
be released by the· Procurers within three (3) Months from the actual Commercial 
Operation Date of the Power Station. In the event of delay in ~chieving Scheduled COD 
o'f any . of'the ·.'Units by the-· Seilet (otherwise than due to the Procurers' inability to 
complete the activities mentioned in Article 3.1.2A, or Force Majeure event) and 
consequent part invocation of the Perfonnance .Guarantee by the Procurers, the Procurers 
shall release the Performance Guarantee if any, remaining unadjusted under Article 3 .4, 
after the satisfactory completion by the Seller of all the requirements regarding achieving 
the Scheduled Commercial Operation Date ofthe remaining Units of the Po;,y.~{'Stat!on. 
It is clarified that the Procurers shall also return/release the Performance. Gualihtee in ·the 
event of(i) applicability of Article 3.3.2 to the extent the Performance Gu~tee is valid 
for an amount in excess of Rupees four hundred (400) crores, or (ii) tennillation of this 
Agreement by any Party under Article 3.3.3 or Article 3.3.3A of this Agre'em~p.t. 

' ~' 

\ .. 
3.5.2 The release of the Performance Guarantee shall be witholJ.t prejudice to other.rlghts of the 

Procurers under this Agreement. 
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4 ARTCLE 4: D~VELOPMENT OF THE PROJECT 

4.1 The Seller's obligation to build, own and operate the Project 

4.1.1 Subject to the terms and conditions of this Agreement, t4e Seller undertakes to be 
re_sponsible, at SeUer's own.cost and risk, for: 

a) obtaining (other than Initial Consents) and maintaining in full force and effect all 
·:~~>;>\ Consents required by it pursuant to this Agreement and Indian Law; 

'b) executing the Project in a timely. manner so as to enable each of the Units and the Power 
Station as a" whole to be Commissioned n6' later· than 'its Scheduled Commercial 
Operations Date and such that as much of the Contracted Capacity as can be made 
available through the use of Prudent Utility Practices will be made available reliably to· 
meet the Procurers' scheduling and dispatch requirements throughout the tenn of this 
Agreement but under no event earlier th~ 42 months from NTP; 

c) O\Vlling the Project throughout the term of this Agreement free and clear of 
encumbrances, except those expressly pennitted by Article 16; 

d) procure the requirements of electricity at the Project (including construction, 
commissioning· and start-up power) and to meet in a timely. ma~er all formalities for 

tfttting such a supply of electricity; 
) provide on ~ .ti!lfely basis relevant infonnation.on Power . .Station. specifications which 

may be required for interconnecting system with the transmission system; 

a) 

b) 

,c) 

d) 

I filling all other obligations undertaken by him under this Agreement. . . . 

r 
~ 

Subject to the te~s and conditions of this Agreement, the Procurers: 
shall be responsible for procuring the Interconnection and Transmission Facilities to 
enable the Power Station to be connected to the Grid System not later than the 
Scheduled Connection Date; 
shall ensure that the Seller is provided an electrical con*ection for reasonable 
construction, commissioning '·and start ·up power at the Project as reasonably 
requisitioned by the Seller by written intimation to the Procurers, on the then 
prevalent terms and conditions as applicable to such consumers.; 
shall be responsible for payment of the Transmission Charges and RLDC and SLDC 
,ch-arges; 
shall make all reasonable arrangements for the evacuation of the Infirm Power from . 

e Power Station; subject to the availability of transmission lines and 
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~e) fulfilling obligations undertaken by them under this Agreement. 

4.3 Purchase and sale of Available Capacity and Scheduled Energy · 

4.3.1 Subject to the tenns .and condition~ of this Agreement, the Seller undertakes to sell to the 
. Procurers, and the Procurers undertake to pay the Tariff for all .of the Available Capacity. 
up t(f'the Contracted Capacity··and Scheduled· Energy of the Power ·~tation, according to 
their then existing Allocated Contract Capacity, throughout the tenn of this Agreement. 

4.3.2 Unless othetwise instructed by all the Procurers Gointly),. the Seller shall sell al 
Available Capacity up to the Contracted Capacity of the Power Station to each tii'!J~tt 
in proportion of eac~ Procurer's then existing Allocated Contracted Capacity prD~* 
Oispatch Instructions. 

4.4 Right to Available Capacity and Scheduled Energy 
4.4.1 Subject to other provisions of this Agreement, the entire Contracted Capaci . 

4.4.2 

4.4.3 

Power Station and all the Units of the Power Station shall at all times be for the excl 
benefit of the Procurers and the Procurers shall have the exclusive right to purchase the 
entire Contracted Capacity from the Seller. The Seller shall not grant to any third party or 
allow any third party to obtain any entitlement to the Available Capacity and/or 
Scheduled En~rgy. 
Notwithstanding Article 4.4.1, the Seller shall be permitted to sell power, being a part of 
the Available Capacity of the Power Station to third parties if: 

, (a) 

(b) 

there is a part of Available Capacity which has not been Dispatched by the. 
Procurer, ordinarily entitled to receive such part ('Concerned Procurer'); ¥fa · 

~ , . 

such part has first been offered, at the same Tariff, to the other Procu~fs (by the 
RL~ and/or the SeUer), ~ho were not <?rdin.arily e~titled ·t.o .receiv\ ~~ch part 
and they have chosen to wa1ve or not to exerctse therr first nght to re~~1ve such 

't ' 
part of the Available Capacity within two (2) hours of being so offered the 
opportunity to receive such part. 

If a Procurer does· not avail of power upto the A~ailable Capacity by the Seller 
corresponding to such Procurer's Allo~ated Capacity, and the provisions of Article 4.4.2 
have been complied with, the Seller shall be entitled to sell such Available Capacity not 
procured, to any person without losing the right to receive the Capacity Charges from the 
Concerned Procurer {or such~·un-availed ·Available Capacity. In _such .a case, the sale 
realization in excess of Energy Charges shall be equally shared by the Seller with the 
Concerned Procurer. In the ~vent, the Seller sells such Available Capacity to the 
shareholders of the Seller or any direct or indirect affiliate of the Seller/shareholders of 
the Seller without obtaining the prior written consent ofth~ Procurer, the Seller shall be 
liable to sell such Avallable Capacity to such entity at tariffs being not less than the Tariff 
payable by the relevant Procurer whose capaeity is ·being s·old pursuailfto this Article. If 
more than one Procurers do not avail ·fully of their Allocated Contracted Capacity, 
r is ions of this Article shall be applicable to them mutatis mutandis and in such case, 
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fifty percent (50%) of the excess over Energy Charges recovered by the Seller from sale 
·. to third party shall be retained by the Seller and the balance fifty percent (50%) shall be 

provided by the Seller to the Concerned Procurer/s in the ratio of their Available 
Capacity not dispatched by such Concerned Procurer/s and sold by the Seller to third 
parties. During this period, the Seller will also continue to receive the Capacity Charges 

· from such Procurers. Upon the Procurers or any Procurer who has not availed of the 
. Available .. Capacity, as~ envisaged under this Article, ··intimating to the Seller of its 
intention and willingness to avail of the part of the Available Capacity not availed of and 
therefore sold to the third party, the Seller shall, notwithstanding anything contained in 
the arrangement between the Seller and said third party, commence supply of such 
capacity to the Concerned Procurer/s from the later oftwo (2) hours from receipt of 
notice in this regard from the Concerned Procurer/s or the time for commencement of 
upply specified· in such notice. . 

The Seller shall not itself use any of the electricity generated by the Power Station during 
the term of this Agreement, except for the purpose of meeting the Power Station's 
~xiliary load requirements, as per the norms laid down by the CERC and housing colony 
for the staff. 

4A.5 The sale under·Unscheduled Interchange shall not be :90p.sidered as sale to third .party . .for 
the purposes ofthis Agreement. 

4.5 Extensions of time 

4.5.1 In the event that: 
'?~:-;~:~.< 

'\ \,1,,>.\ (a) 

., (b) 

the Seller is prevented from performing its obligations under Article' 4.1.1(b) by 
the stipulated date, due to ~any Procurer Event of Default; or 
a Unit 'cannot be Commissioned by its Scheduled. Commercial Operations Date 
because ofForce Majeure Events. 

the Scheduled Commercial Operations Date, the Scheduled Connection Date and the.-
. Expiry Date shall be deferred, subject .to .the limit prescribed in Article 4.5.3, for a 

reasonable period but not less than 'day for dai basis, to permit the Seller through the 
use of due diligence to overcome the effects of the Force Majeure Events affecting the 
Seller or in the case of the Procurer's or Procurers' Event of Default, till such time such 
default is rectified b.y the .Procurer(s). · 

4.5 .2 If the Parties have not agreed, within thirty (30) days after the affected Party's 
perfonnance has ceased· to be affected by t!le relevant circumstance, on how long the. 
Scheduled Commercial Operations Date, the Scheduled Connection Date or the Expiry 
Date should be deferred by, any Party may raise the Dispute to be resolved in accordance 
with Article 17. 
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, 4.5.3 In case of extension occurring due to reasons specified in Article 4.5.l(a), the original 
Scheduled Commercial Operations Date of any Unit or the original Scheduled 
Commercial Operations Date of the Power Station as a whole, would not be extended by 
more than two (2) years or the date on which the Seller elects to termin(lte this 
Agreement, whichever is earlier. 

Asa·resu1t of·suth '"eXtension~ lhe· date ·newly detennined ···shall be deemed to be the 
Scheduled Commercial Operations Date for the putposes of this Agreem·ent. 

' 4. 6 Liquidated damages for delay in providing Contracted Capacity 

4.6.1 If any Unit is not Commissioned by its Scheduled Commercial Operation Date o,ther' than 
for the reasons specified in ~icle 4.5.1, the Seller shall pay to each ProcurerJiguidated · 
damages, proportionate to their then existing Allocated Contracted Capacio/,

1 
for the 

delay in such Commissioning o~ making the Unit's Contracted Capacity avaiJable for 
dispatch by such date. The sum total of the liquidated damages payable by the Seller to 
the Procurers for such d~layed Unit shall be calculated as follows: 

SLDb = [CCun x dn x DR1], if dn <= 60 

SLDb = [CCun x 6Q x DRl] + [C~un x (dn ~ 60) x D~], if dn > 60 

Where: 
a) . "SLDb" are the liquidated damages payable by .the Seller during th~ .. period 
beginning with the day from the. Scheduled Commercial Operation Date of ID~it u 

·and including the day on which Unit is actually Commissioned; ·. ~·· 
b) "CCun,, is ~e Contracted Capacity of Unit "n"; ~ ' 
c) . "d" is the nUm.ber of days in the period beginning with the day after the S ertufed4. 
Commercial Operation Date of Unit "n" up to and including the· day on which 
is actually Comm~sioned; . 
d) "DR1" is Rs. Ten Thousand (1 0,000) of damages per MW per day of 
case "d" is less than 60 days and "DR2" is Rs .. Fifteen Thousand (1~,000) of damages· 
MW per day of delay in case "d" is equal to or more than 60 days 

4.6.2 The Seller's maximum liability under this Article 4.6 shall be limited to the amount of 
liquidated damage.s calculated in· accordance with Article 4.6.1 for and ~pto twelve (12) 
~onths '·"Of··delaY. for, the···Urtit · Provided .,that in case· <>f ·failure of the Seller to 
Commission the Unit even after expiry of twelve (12) Months from its Scheduled 
Commercial Date, the provisions of Article 14 shall 'apply. 

4.6.3 The Seller shall pay the amount calculated pursuant to Article 4.6.1 to the Procurers. 
·within ten (10) days of the earlier of: 

the date on which the Unit is actually Commissioned; or 
the date of termination of this Agreement. 
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If the Seller fails to pay the amount of damages within the said period of ten (1 0) days, 
the Procurers shall be .entitled to recover the said amount of the liquidated damages by 
invoking the Perfonnance Guarantee. If the then existing Perfonnance Qqarantee is for 

. an amount which is' less than the amount ofthe liquidated damages payable by the Seller
1 

to the Procurers under this Article 4.6, then the Seller shall be liable to forthwith pay the 
balance amount. -

The Parties agree that the fonnula specified in Article 4.6.1 for calculation of liquidated 
damages payable by the Seller under this Article 4.6, read with Article 14 is a genuine 
and accurate pre-estimation of the actual loss that will be suffered by the Procurers in the 

·revent of Seller's delay in achieving Commissioning of a Unit by its Scheduled COD.. 
',,,, 

· 4.6.5 'If any Unit is not Commissioned by its Revised Scheduled COD other than for the 
reasons specified. in Article 4.5.1, the Seller shall pay to each Procurer liquidated 
damages, proportionate to their then existing Allocated Contracted Capacity, for the 
delay in such Commissioning or making the Unit's Contracted Capacity available for 
dispatch by such date. The sum total of the liquidated damages payable by the Seller to 
the Procurers for such delayed .Unit shall be equivalent to the damages payable by the 
Procurers to the CTU/STU (as the case may be) for the period of delay, as per the terms 
of ·agreement proposed to be entered into by the Procurers with CTU/STU for 
establishment of transmission system. Provided however, the liquid.ated damages payable 
by the Seller to the Procurers in case of delay under this Article 4.6.5 shall not be more· 

. ·.:Uhan twenty percent of liquidated damages computed in the manner mentioned in Article 
,.6.1. Provided further, in case of delay beyond Scheduled Commercial Operation Date, 
the provisions of Article 4.6.1· to 4.6.4 will apply for such delay beyond Scheduled 
Commercial Operation Date. 

I 

\ 

uidated damages for delf!Y due to Procurer Event of Default and Non Natural Force 
rje,ure Events and Natural Force Majeure Event (affec#ng the Procurer) 

If 

a Unit cannot be commissioned by its Scheduled Commercial Operations Date, 
due to a Procurer Event of Default or due to Non Natural Force Majeure Event (or 
Natural Force Majeure affecting the Procure~/s) provided such Non Natural Force 
Majeure, .. Event.{.or,Natural- Force .Majeure affecting the Procurer/s) has continued 
for a period of more than three (3) continuous or non-continuous Months; or 

b) a Unit is available for conducting Commissioning Tests and is anticipated to be 
capable of duly completing the Commissioning Tests as certified by the 
Independent Engineer, but the said Commissioning Tests are not undertaken or 
·co·mp·Ieted due to such Procurer Event ofDefault or due to Non Natural Force 
Majeure Event (or Natural Force Majeure affecting the Procurer/s) provided such 
Non Natural Force Majepre Event (or Natural Force Majeure affecting the 
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Procurer/s) has continued for a period of more than three (3) continuous or non
continuous Months: 

such Unit shall, 

until the effects of the Procurer Event of Default or ofNon Natural Force Majeure Event 
(or'Natural Foree' Majeure "affecting th'e h'Procurer/s) no lo'nger··prevent the Seller from 
undertaking a Commissioning Testis, be deemed to have a Tested Capacity equal to the 
Contracted Capacity and to this eXtent, be deemed to have been Con;ltnissioned with 
effect from the 'Scheduled COD without taking into account delay du~ to sucUII!!.!! 
Event of Default or Non Natural Force Majeure Event (or Natural F . ~'U 

'4d ,r .... 
affecting the Procurer/s) and shall, be treated as fullows. ·l :f[ @ 

f a) In case of delay on account of the Procurer Event of Default, the Procu \ 
payment to the Seller of Capacity Charges calculated on Nonnativ.e 
Contracted Capacity of such Unit for and during the period of such de 
how~yer, if any Unit is not Commissioned by its Revised Scheduled COD . 
unavailability of transmission system, the Procurer(s) shall make payment to the Seller of 
an amount equivalent to the amounts paid by the CTU/STU (as the case may be) to the 
Procurers as per the terms of agreement proposed to be entered into by the Procurers with 
CTU/STU for establishment of transmissio~ system for the period of delay· up to 
Scheduled Commercial Operation Date. 

b) In case of delay on account of Direct Non Natural Force Majeure Event, the Proc~rers ; 
shall make payment· to· the· Seller of Capacity Charges "Calculated ·on No.nfia.tive · 
Availability of Contracted Capacity of such Unit for the period qf such events pi:·excess ·. 
of three (3) continuous or non-continuous Months in the manner provided in (dybelow. 

\ie' 
~.·. 

\ 
c) In case of an Indirect Non Natural Force Majeure Event (or NatUral Force·· 

· Majeure affecting ~e Procurer/s), the Procu~ers shall make payments for amounts ("Debt 
Service") relatable to such Unit, which are due under the Financing Agreements, subject' .. ;;., 
to a maximum of Capacity Charges based on Nonnative Availability, for the period of 
such events in excess of three (3) continuous or non-continuous Months in the manner 
provided in (d) below. 

d) In ·case of delay due· to··Direct and Indirect Non Natural ·Force Majeure Events (or 
Natural Force Majeure affecting the Procurer/s), tqe Procurer shall be liable to make 

I" '· 

J" I, 

(; 

payments mentioned in (b) and (c) above, after Comrltissioning ofthe Unit, in the form of ~ 
an increase in Capacity Charges. Provided such increase in Capacity Charges shall. be 
determined by CERC on the basis of putting the Seller in the same economic position as 
the Seller would have been in case the Seller had been paid amounts mentioned in (b) and 
(c) above in a situation where the Direct Non Natural Force Majeure or Tndirect Non 
Natural Force Majeure Event, as the case may be, had not occurred . 
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For the avoidance of doubt, it is specified that the charges payable under this Article 
4.7.1 shall be paid by the Procurers in proportion to their then Allocated Contracted 
Capacity. 

4.7 .2 In every case referred ·to in Article 4.7 .1 hereinabove, the Seller shall undertake a 
Commissioning Testis as soon as reasonably practicable· [and in no event later than two 

.. (2) .. weeks or. such.longer ... period as mutually agreed between the Seller and the Procurers 
Gointly)] after the point at which it is no longer prevented from doing so by the effects of 

~ Force Majeure Events or Procurer Event of Default (as appropriate) and if such 

,;:-o•'· 

Commissioning Testis is not duly completed and /or demonstrate/s a Tested Capacity of 
a Unit which ,is less than ninety nve (95) percent ofits Contracted CapaCity, then: 

b) 

The· Unit which fails the Commissioning Tests, shall be deemed to have not been 
Commissioned from the deemed COD referred to in Article 4.7.1; 
The Seller shall repay to the Procurers, all sums received by way of Capacity 
Charge ~or such Unit along with interest at the same rate as Late Payment 
Surcharge; and 
If the Seller fails to achieve Commissioning by the Scheduled Commercial 
Operation Date, it shall also pay liquidated damages to the Procurer for such Unit 
calculated in accordance with Article 4.6. 

4.8 Limit on amounts payable due to default 

4,.8.1 The Parties expressly agree that the Procurers' only liability for any loss of profits or any 
o+her'loss of any other kind or description whatsoever (except claims for indemnity under 
Article 15), suffered by the Seller by reason of the Procurers' failure to meet its 

.. :;; · ... obligations under Article 4.2(a) to Article 4.2(d) shall be to pay the Seller the amounts 
·~···\_specified in Article 4.7 and Article 1~. . . · 

4.8.2 ~Similarly, Seller's only liability for any loss suffered by the Procurers of any kind or 
~!description whatsoever(except claims for indemnity under Article 15), by reason of the 
Seller's failure to meet its obligations of Commissioning the various Units on their 

, Scheduled COD, shall be as per Article 4.6 and Article 14. 

I 
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5 ARTICLE 5: CONSTRUCTION 

5.1 .Seller's Construction Re.sponsibilities 

5.2 

The ·.SeHer~ shaH· be·· respons1b le , for ,.designing;··· oonstruoting,.,. erecvting;···.C<lmmissioning, 
completing and testing the Power Station in accordance with the following, it being 
clearly understood that in the event of inconsistency between two or more of the 
following, the order of priority as between them shall be the order in which they are 
placed, with 'applicable law' being the first: , .. · 
a) applicable Law; 

· b) the Grid Code; 
c) the tenns and conditions of this Agreement; 
d) the Functional Specifications; and 

e) Prudent Utility Practices. 

;Notwithstanding anything to the contrary contained in this PP A, the Seller shall ensure 
that the technical parameters or equipment limits of the Project shall always be subject to 
the requirements as specified in points (a) to (e) above and under no event shall over-ride 
or contradict the provisions of this Agreement and shall not excuse the Seller from the 
perfonnance of his obligations under this Agreement. 

The Site Jl!r't·· -· · 
t· 

.:...- IIIII 

The Seller ac~owledges that, before entering into this Agreement, it has had .ci~t 
opportunity to investigate the' Site and accepts full responsibility for i Qtiditio~ 
(including but not limited to its geological condition, on the Site,_ the adeq y of ili .. 
road and rail links to the Site and the availability of adequate supplies o ater) an 

i 

agrees that it shall not be relieved from any of its obligations under this Agre tor"~ 

entitled to any extension of time or financial compensation by reason of the unsu ~ 
of the Site for whatever reason. · · 

The State Government authorities. would be implementing the resettlement and 
rehabilitation package.(~'R&R~.'),.in .respect .o(the Site .foc.the,.Project,Jor.which the costs 
is to be borne by the· Seller. The Procurers shall. endeavour to ensure that the State 
Government implements such R&R ensuring that land for different construction activities 
becomes available in time so as to ensu~e that the Power Station and each Unit is 
commissioned in a timely manner. Assistance of the Seller may be sought, which he will 
provide on best endeavour basis, in execution of those activities of the R&R package and 
as per estimated costs, ·if execut1on of such activities is 'in ·the interest of expeditious 
implementation of the package and is beneficial to the Project affected persons. 
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5~3 Information R'egarding Interconnection Facilities 

5.4 

":~~i:~:£. 
·"'~. 

The Procurers Gointly) shall provide· the Seller, on a timely basis, all infonnation with 
regard to the Interconnection and Transmission Facilities as is reasonably necessary to 
enable the Seller to design, install and operate all interconnection plant and apparatus on 
the Seller's side of the Interconnection Point. 

Quality of Wo.rkml!nship 

The Seller shall ensure that th~. Power Station is designed, built and completed in a good 
workmanlike manner using sound engiri.eering construction practices and us.ing only 
materials and equipment that a:re new and of international-utility grade quality such that, 
the useful life of the Power Station will be till the Expiry Date. 

~e. Seller shall ensure that design, construction and testing of all equipment, facilities, 
components and systems of the Project shall be m·-accordance with Indian Standards and 
Codes issued by Bureau of fudian Standards·· and/or internationally recognised Standards 
and Codes, such as: 

i. American National Standards Institute (ANS) 
ii. American Society of Testing and Materials (A.STM) 
iii. American Society ofMechanical Engineers (ASME} 
iv. American Petroleum In~titute (API) 
v. Standards ofthe Hydraulic Institute, USA 

·~~. International Organization for Standardization (ISO) 
Japanese Industrial Standards (JIS) 
Tubular Exchanger Manufacturer's Association (TEMA) 
American Welding Society (A WS) 
National Electrical Manufacturers Association (NEMA) 
National Fire Protection AssoCiation (NFPA) 
International Electro-Technical Commission (IEC) 
Expansion Joint ·Manufacturers Association (EJMA) 
Heat Exchange Institute (REI) 

xv~· American Water Works Association (A WWA) 
xvi. Deutsches Institut. fur Nonnung (DIN) 

Other international standards, established to be equivalent or superior to the above 
standards shall also be acceptable. However, in the event of any conflict between the 
requirements ofthe.international codes and standards and the requirements ofthe Indian· 
standards/regulations, the latter shall prevail. 

5.5 Consents 
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The Seller shall be responsible for. obtaining all Consents (other than those required for 
the Interconnection and Transmission Facilities and the Initial Consents) required for 
developing, financing, constructing, operating and maintenance of the Project and 
maintaining/ renewing all such C0nsents in order to carry out its obligations under this 
Agreement in general and this Article 5 in particular and shall supply to the Lead 
Procurer promptly with copies of each application that it submits, and copy/ies of each 
con:sent/app'rov·alJli~~nse which ·it obtains. For the avoidance. of"doubt;it"is·clarified that 
the Seller shall ·also be responsible for maintaining/renewing the Irlitial Consents and for c: 
fulfilling all conditions specified therein. . 

5. 6 Construction Documents 

5.6.1 The Seller shall retain at the Site and m~e available for inspection to the ProettfefS at all 
reasonable times copies of the results of all tests specified in Schedule 5 hereof. 

5. 7 Co-ordination of Construction Activities 

5.7.1 !3efore the tenth (lOth) day of each Month, during the Construction Period: 
.(a) the Seller shall prepare and submit to the Lead Procurer a monthly p 

report, in the Agreed Form; and 
(b) The Procurers sh~ll jointly prepare and submit to the Seller a monthly progress 

report, .in ,the .Agreed .Fonn, regarding .. the Interconnection and Transmission 
Facilities. 

The Seller individually and all the Procurers Qointly) shall designate from time to~,~, 
by giving a written notice to the other party up to five (5) of its/their employ~$(wlio 

. shall. be responsible. for coordinating ,all.construction .acti:vities relating to the ~.u~t and 
who shall have access at all reasonable times to the other party's l~d for theMiip'ose of 
apprising the progress of the work being carried on, subject to such designateq. persons or 
the party appointing them giving reasonable notice to the other party of such'· .visit and 
subject to their complying with all reasonable safety proc~dures. 

For the avoidance 'of doubt, it is' clarified that the total num~er of the representatives of 
all the Procurers shall not exceed five (5). 
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6 ARTICLE 6: SYNCHRONISATION, COMMISSIONING AND COMMERCIAL 
OPERATION 

6.1 Synchronization 

6.1.1 'fhe Seller sh~ll __ give ... the .. Procurers .. and .. RLDC ... at least· sixty·· (-60) days advance 
preliminary written notice and at least thirty (30) days advance final written notice, of the 

· date on which it intends to synchronise a Unit to the Grid System. Provided that no Unit 
shall be synchronized prior to 36 months from NTP. 

6.1.7 Subject to Article 6~1.1, a Unit may be synchronised by the Seller to the Grid System 
when it meets all connection conditions prescribed in any Grid Code then in effect and 
othe.rwise· meets aU other· Indian legal requirements for 'synchronisation to the Grid 

'\ 

'System. 

·Commissioning 

The Seller shall be responsible for ensuring. that each Unit is Commissioned in 
accordance with Schedule 5 at its own cost, risk and expense. 
The Seller shall give all the Procurers and the Independent Engineer not less than ten 
(1 0) days prior written notice of Commissioning Test of each Unit. 

6.2.3 ;:' The Seller (individually), the Procurers Qointly) and the Independent Engineer 
(individually) shall each designate qualified and authorised representatives· to 
witness and monitor Com:QJ.issioning Test of each Unit. 

6.2.4 
.. , 

i:.·.·.·:·,\ .. 

.J.: 

.&::.-. 6.2.5 

Testing and measuring. procedures applied during each Commissioning Test shall be 
in accordance with the codes, practices and procedures mentioned in Schedule 5 of 
this Agreement. 
Within five (5) days of a Commissioning Test, the Seller ~hall provide the Procurers 
(jointly) and the Independent Engineer with copies of the detailed Commissioning 
Test result~. Within five (5J days o,f receipt of the Commissioning Test results, the 
Independent Engineer shall provide to the Procurers and the Seller in writing, his 
findings from the evaluation of Commissioning Test results, either in the fonn of 
Final Test Certificate certifying the matters specified in Article 6.3 .1 or the reasons 
for non-issuance of Final Test Certificate. 

6.3 Commercial Operation 

6.3 .1 A Unit shall be Commiss~oned on the day after the date when all the Procurers 
receive a Final Test Certificate of the Independent Engineer stating that: 

a) the Commissioning Tests have been canied out in accordance with Schedule 5 and 
are acceptable to him; and 

· ·b) ·the,·results·of·the··Perfonnance··Test show tha:t the Unit's Tested Capacity, is not less 
than ninety five (95) percent of its Contracted Capacity as existing on the Effective 
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6.3.2 If a Unit fails a Commissioning Test, the Seller may retake the relevant test, within a 
reasonable period after the end of the previous test, with three (3) day's prior written· 
notice to the Procurers and the Independent Engineer. Provided however, the 
Procurers shall have a right to require defennent of any such re-tests for,a period not 
exceeding fifteen (IS) days, without incurring any liability. for such defennent, if the 

'"Procurers are unable to provide evacuation· ofpower··to 'be ·generated, due to reasons 
outside the reasonable control of the Procurers or due to inadequate demand in the 
Grid. 

6.3.3 The Seller may retake the Performance Test by giving at least fifteen (15) days 
advance notice in writing to the Procurers, up to ~ight (8) times, during a period <?.f 
one hundred and eighty (180) days ("Initial Performance Retest Period") from a 
Unit's COD in order to demonstrate an mcreased Tested Capacity over and above. as 
provid~d in Article 6.3.1 (b). Provided however, the .Procurers shall have a qght to 
require deferment of any such re-tests for a period not exceeding fifteen (l~·days, 
without incurring any liability for such deferment, if the Procurers are unable to 
provide evacuation of power ~0 be generated, due to reasons outside the reaSonable 
control of the Procurers or due to inadequate demand in the Grid. 

6.3.4 (i) If a Unit's Tested Capacity after the most recent Performance Test mentioned 
in Article 6.3.3 has been conducted, is less than its Contracted Capacity as existing on the 
Effective Date, the Unit shall be de-rated with the following ronsequences )n each case 
with effect from the. date of completion of such most recent test: l'!ft"· 

a) the Unit's Cqntracted Capacity shall be reduced to its Tested Capacity, as 
. the most recent Performance Test referred to in Article 6.3.3 and Quo,_. ... _,.,ln 

Charges·shaU be paid with respect to such·reduced..Contracted Capacity; 8 ~ 
·b) the Quoted Non Escalable Capacity Charge (in Rs.lkwh) shall be red ·, 

following, in the event Tested Capacity is. less than ninety five (95%) per 
Contracted Capacity as existing on the Effective Date: 

Rs. 0.25/kwh x [1 - {(Tested Capacity of all Commissioned Units + Contracted 
Capacity of all Units not Commissioned at _the Effective Date)/Contracted Capacity 

"OfaH ··Units at the Effective Date}] 

/·: 
'·· 

· c) the Seller shall not be pennitted to declare the Available Capacity of the Unit at a ~~;~~ 
level greater than its Tested Capacity; 

d) the Availability Factor of the derated Unit shall be· calculated by reference to the 
reduced Contracted Capacity; and 
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e) the Capital Cost and each element ofthe Capital Structure Schedule shall be reduced 
in proportion to the reduction in the Contracted Capacity of the Power Station as a 
result of that derating (taking into account the Contracted Capacity of any Unit 
which has yet to be Commissioned). · 

(ii)' If at the end of Initial Perfonnance Retest Period or the date of the eighth 
Perfonnance Test mentioned in Article 6.3.3,,whichever is earlier;· the Tested Capacity is 
less than the Contracted Capacity (as existing on the date of this Agreement), the 
consequences mentioned in Article 8.2.2 shaH apply for a period of one year. Provided 
that such consequences shall apply with respect to the Tested Capacity existing at the end 
of Initial .Performance Retest ·Period or the date of the eighth Performance Test 

"".'mentioned in Article 6.3.3, whichever is earlier. 

6.3.5 If a Unit's Tested Capacity as at the end of the Initial Perfonnance Retest Period or the. 
~~~~~. date ofthe eighth Perfonnance Test mentioned in Article 6.3.3, whichever is earlier, is 

.~.: ·':.~ ·\,. found to be more than it's Contracted Capacity as existing on the Effective Date, the 
:l.~'~·· Tested Capacity shall be deemed to be the Unit's Contracted Capa~ity if any Procurer/s · 

·agrees and intimates the same ~o the 'Seller within thirty (30) days of receipt of the results 
of the last Performance Test to purchase such excess Tested Capacity and also provide to 
the Seller additional Letter of Credit and Collateral Arrangement (if applicable) for 
payments in respect of such excess ·Tested Capacity agreed to be purchased by such 
Procurer/s. In case the Procurer/s decide not to purchase such excess Tested Capacity, the 
Seller shall be free to sell such excess Tested .Capacity to any third party and the Unit's 

~Contracted Capacity shall remain unchanged, not\.vithstanding that the Tested Capacity 
. exceeded the Contracted-Capacity. 

·Provided that in all the above events, the Seller shall be liable to obtain/maintain all the 
necessary 'consents (including Initial Consents), pennits and approvals including those 
required under the environmental laws for generation of such excess Tested Capacity. 

'costs Incurred 

t . 
11he Seller expressly agrees that all costs incurred by him in synchronising, connecting, 
Commissioning and I or Testing or Retesting a Unit shall be solely and completely to his 
account and the Procurer's or Procurers' liability shall not exceed the amount of the 
En~rgyCharges..payable.for.su.ch .. power.output,..as set out in Schedul~ 7. 
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7 ARTICLE 7: OPERATION AND MAINTENANCE . . 

The Parties shall comply with the provisions of the applicable Law including, in 
particular, Grid Code as amended fonn time to time regarding 9peration and maintenance 
of the· Power ·statiorr··an:d··aU'matt(1rs incidental-thereto. 
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S ARTICLE 8: CAPACI~Y,AVAILABILITY AND DISPATCH 

8.1 Repeat Performance Tests 

8.1.1 The Procurers (jointly) may from time to time d.uting the Operatin:g Pex:i~d, P.u! only if 
the ·Available Capacity has not been one hundred percent (100%) of the Contracted 
Capacity of the Commissioned Units (excluding the Unit(s) under planned outage for 
capital maintenance in consultation with the Regional Power Committee, if any) even for 
one continuous period of at least three (3) hours during any last three (3) continuous 
months, require the Seller to demonstrate a Unit's or (if all the Units have been · 
Gommissioned, -the· Power Station!s) ·Tested·-- Capacity. by· carrying ·out a further 

"i· Performance Test (a "Repeat Performance Test't) in accordance with this Article .8.1. A 
Repeat Perfonnance Test shall be carried out in accordance with Schedule 5, save th~t the 
test shall last twenty,. four (24) hours instead of seventy two (72) hours. Provided that if 

. the Tested Capacity after such test is less than one hundred percent (1 00%) of the 

. Contracted Capacity (as existing on the Effective Date) of the Commissioned Units, the 
eller shall also have a right to conduct not more than two Repeat Performance Test 

within a perioq six months, by giving a notice of not less than fifteen (15) days to the 
Procurers for ·each ... such test. Provided that the" Procurers shaU' have a right to require 
deferment of each su.ch re·tests for a period not exceeding five (5) days, without incurring . 
any .liability for such defennent, if the Procurers are unable to provide evacuation of 
power to be generated, due to reasons outside the reasonable control of the Procurers or 
due to inadequate demand in the G~d~ . 

8 .1.2 The Procurers (jointly) shall give the Seller not less than seven (7) days' advance written 
':'·';'"·"~·. notice ofthe time when a Repeat Performance Test of a Unit (or if all the Units have been 

Commissioned, of the Power Station's) is to begin. A Repeat Performance Test may not 
be scheduled f~r any period when the ·un1t to be tested is due to undergo a Scheduled 
Outage. 

: 8.1.3 The Procurers .(jointly) and Seller shall jointly appoint the Independent Engineer to 
monitqr the Repeat Performance Test and to certify the results in accordance with Article 
·8.2 .. 

8':-i .'t(. If the Seller wishes to take any Unit, out of service for repair before a Repeat· 
Performance Test, it shall inform aU the Procurers in writing before its scheduled start of 
the repairs and the estimated time required to complete the repairs. The Parties shall then 
schedule a Maintenance Outage in accordance with the Grid Code to .enable the Seller to 
carry out those repairs and in such a case, the Procurers (jointly), requiring the Repeat 
Performance Test, shall defer the Repeat Perfonnance Test until such Unit is returned to 
service following that Maintenance Outage. 

8.1.5 The Procurers requir:ing the Repeat Performance Test, may jointly, for reasonable cause, 
· defer,an.y Repeat Per.formanceTest-for,.·up.to·fi.fteen (15)days fromthe date originally 

. notified to the Seller ill accordance with Article 8.1 .2 if such Procurers jointly notify the 
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Seller in writing at least one (1) day before the Repeat Performance Test starts of the 
reason for the deferral and when the test is to be rescheduled. . 

Provided that, such deferment at the joint request of the Procurers shall be pennitted only 
once in respect of each of the Repeat Performance Tests. 

8.1.6 The Seller (individually), the Procurers Gointly) and ~e Independent Engineer 
(individuaUy) ···-shaH ··-each have the , right·"' to·· tiesignate qualified and authorised 
representatives· (but not more than three each) to monitor the Repeat Perfonnance Test. 

8.1.7 Testing and measurement procedures applied during the Repeat Performance Test shall' 
be in accordance wit;h the codes, practices of procedures as generally/normally applied 

· for the Perfonnance Tests. 
8.1.8 Within five (5) days of a Repeat Performance Test, the Seller shall provide each of the 

Procurers and the fu.dependent Engineer with copies of the detailed test results. · 
8.1.9 Within one (1) Month of the daJe by which all the Units have been Commissioned, the 

Seller shall conduct a Performance Test of the Power Station (hereinafter referred id'""as "... ., 
"Power Station Performance· Test'') whereafter the provisions of Article 8.2·~-~hall 
apply. A Po we~ Station Performance Test shall be carried out in accordance with ·:Article 
1.1 of Schedule 5, save that the test shall last twenty-four (24) hours instead o(seventy 
two (72) hours. 

\,\, 
8.2 Derating 

8.2.1 A .Repeat Performance Test shall be concluded when all the Procurers receive the Final 
Test Certificate of the Independent Engineer stating that the Repeat Performance Test has 
been carried ov-t satisfactorily in accordance ·with Schedule 5 and certifying t~.e Unit' s·-( or 
if all the Units have been commissioned, the Power Station's) thfh -curren ..• d 
Capacity as demonstrated by the results of the Repeat Performance Test. ::· .. J 

8.2.2 
-i 

(i) If a Unit's (or if all the Units have been Commissioned, of the Power '"tion's)~. n 
current Tested Capacity as established by th~ Repeat Perfonnance Test:ifu: e FinaL. , t 
Certificate issued by the Independent Engineer, is less than its Contiat'l · Capaci s 
existing on the Effective Date, the Seller shall not be pennitted to declare ~ Av~~ 
Capacity of the Unit (or if all the Uni~s have been Commissioned, of the Power - · ) 
at a level greater than its Tested Capacity, in which case: 

a) the Unit's (or if allthe Units have been Commissioned, of the Power Station's ) 
Contracted Capacity shall be reduced to its most recent Tested Capacity and Quoted 
Capacity ctharges shall be paid wit}). respect to such reduced Contracted Capacity. 

b) Further, the Quoted Non ~Escalable ·Capacity Charge shall be reduced by the 
following: 
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Rs. 0.25/kwh' x [1 - {(Tested Capacity of all Commissioned Units + Contracted 
· ·capacity at the Effective Date of all Units not Commissioned)/Contracted Capacity 

at the Effective Date of all Units}]; 

the Availability Factor of the derate~ Unit (or if all the Units have been 
Commissioned, of the Power Station's) shall be calculated by reference to the 
reduced Contracted Capacity, in .~3:ch .case with effect from .date on which all the 
Procurers jointly first .noti:fi~d the Seller of their intention to carry out . a Repeat 
Performance Test of the Unit (or if all the Units have been Commissioned:, of the 
·Power Station's); and 
the Capital Cost and each element of the Capital Structure 'Schedule shall be reduced 
in proportion to the reduction in the Contracted Capacity of the Power Station as a 
result of that derating·'(taking--into .:account the €ontracted ·Capacity of any Unit 
which has yet to be Commissioned); 

(ii) The consequences mentioned in sub-Article (i) above shall apply from the completion 
date of each Repeat Performance Test .. If at the end of second Repeat Performance Test 
conducted by the Seller or the last date of the end of the six month period referred to in 

, . Article 8.1.1, whichever is earlier, the Tested Capacity is less than the Contracted 
Capacity (as existing. on the date· of this Agreement), the consequences mentioned in 
Article 8.2.2 shall apply for a period of at least one year a'fter w1iich'the ·seller shall have 
the right to undertake a Repeat Performance Test. Provided that such consequences shall 
apply with respect to the Tested Capacity existing at the end of second Repeat 
Performance Test conducted by the Seller or the last date of the end of the six month 

~eriod referred to in Article 8 .1.1, whichever is earlier 

If the Independent Engineer certifies that it is unable to give a Final Test Certificate 
because events or circumstances beyond the Seller's reasonable co~trol have prevented 
4e Repeat Performance Test from being carried out in accordance with Schedule 5, the 

ocurers shall reschedule a Repeat Performance Test as soon as reasonably practicable. 

Ifa Unit's or if all the Units have been Commissioned, of the Power Station's,-Tested 
Capacity is found to be more than it's Contracted Capacity, the provisions of'Article 
6.3~5 shall apply mutatis mutandis. 

Availability . 

The Seller shall comply with the provisions ofthe applicable Law regarding Availability 
including, in particular, to the ·provisions of the ABT and Grid Code relating to intimation 
of Availability and the matters incidental thereto. 

Dispatch 
The ·SeHer,shaH 'COmply,,with ·the ·provision·s ,·of··the applicable· Law ,regarding Dispatc~ 
instructions, in particular, to the provisions 9f the ABT and Grid Code relating to 
Di h and the matters incidental thereto. 
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9 ARTICLE 9: METERING AND ENERGY ACCOUNTING / 

l 

9.1 Meters 

F..or installation.,o.f--:Metm;,. Meter ~sting, .. Meter- calibration ~d ~eter .reading and all 
. matters incidental thereto, the Seller and· the Procurers shall follow and be bound by the (: 
. Central Electricity Authority (Installation and Operation of Meters) Regulations, 2006, 

the Grid Code and ABT as amended and revised from time to time. C 

9.2 RLDC I SLDC Charges 

All scheduling and RLDC I SLDC .charges applicable shall be borne by the Proc~~ers. 
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10. · ARTICLE 10: INSURANCES 

10.1 Insurance 

The Seller shall effect and maintain or cause to be effected and maintained during the 
Construction Period and . Qperatip.g Period, Insurance~·-" ~gainst such ris.~s., with such 
deductibles and with such endorsements and co-insured(s), which the Prudent Utility 
Practices woul~ ordinarily merit maintenance of and as required· under the Financing 
Agreements. 

10.2 .. • Application oflnsuranc-e .Proceeds 
"'\ 

Save as expressly provided in this Agreement or the Insurances, the proceeds of any 
insurance claim made due to loss or damage to the Project or any part of the Project shall 
be firSt applieq to reinstatement, replacement or renewal of such loss or damage. 

If a Natural Force Majeure ~vent renders the Project no longer economically and 
technically viable and the insurers under the Insurances m~e payment on a "total loss" 
or equivalent ba8is, the- Procurer(s) shall have no claim on such proceeds of such 
Insurance. 

10.3 · Effect on liability of the Procurers 

Notwithstanding any liability or obligation that may arise under this Agreement, any loss, 
;."'·~'-~:,damage, liability, payment, obligation or expense which is insured or for which the Seller 

· ~can claim compensation, under ~y Insurance shall not be charged to or payable by the 
'.· ~11 
Procurers . 
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11 ·ARTICLE 11: BILLING AND PAYMENT 

11.1 General 

Erom ... ,the COD ... of. the. first Unit, Procurers,, shall pay the Seller the Monthly Tariff 
Payment, on or before the Due date, comprising of Tariff for every Contract Y ~ar, 
determined in accordance with this Article 11 and Schedule 7. All Tariff payments by 
Procurers shall be in Indian Rupees. 

Provided however, if any of the Procurers avails of any Electrical output from the Seller 
prior to the ·commercial Operation·· Date '{'"'Infirm ·Power'') of the Unit, then· 'Su'c)l . 

. Procurer shall be liable to pay only Energy Charges (as applicable for the Contract Year 
in which the Infirm Power is supplied or next Contract Year in case no Energy Ch~es 
are ·mentioned in such Con~ct Year), for Infirm Power generat~d by such U~if(·The 
quantum of Inftnn Power generated by Units synchronized but not have beep~~ p~t on 
COD shall be computed from the energy accounting and audit meters install~d at the 
Power Station as per Central Electricity Authority (installation and operation of'·meters) 
Regulations 2006 as· amended from. time to time. _. · 

. "'(.·:· .......... 
• :..J:;. .. ' ~-'1: of 

11.2 Delivery·and content of Monthly Bills 

11.2.1 The S~ller shall issue to Procurer a signed Monthly Bill for the immediately preceding 
Month. , <!~· · 
Provided that: ~J 

:(' :)" \ 

i. if the COD of the first Unit falls during the period between the first (ls ~ ·and1:rp 
to and including the fifteenth (15th) day of a Month, the first Monthl l shal~ 
issued for the period until the last day of ~uch Month, or · .. J 

ii. if the COD of the first Unit falls after the fifteenth (15th) day of a . th, the fmt 
Mo.nthly. Bill shall be issued. forth: period com.mencing from the CO · . , th~' fifst 
Un1t untll the last day of the Immediately followmg Month. · · · No 

Provided furt~er that if a Monthly Bill is received on or before the second (2nd) day of a 
Month, it shall be deemed to have been received on the second (2nd) Business Day of 
such Month. 

11.2.2· Each Monthly 'Bill and Provisional Bill shall include: 

i. Availability and energy account for the relevant Month as per REA for Monthly Bill 
·and·tttDC·'s ·daily energy account for Provision'al Bill; 

11. the Selle(s computation of various components of the Monthly Tariff Payment in 
ordance with Schedule 7; and 
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111. supporting data, documents and calculations in accordance with this Agreement. 

11.3 Payment of Monthly Bills 

11.3.1 Procurers shall pay the amount payable under Monthly Bill on the Due Date to such 
account of the Seller, as ·shall have been previously notified by the Seller to Procurers in 
.accordance with Article 11.3 .3 below. 

All payments made ·by the Procurers shall be appropriated by the Seller in the following 
order of priority: 
1. towards Late Payment Surcharge, payable by the Procurers, if any; 
2. towards earlier unpaid Monthly Bill, if any; and 
3'. towards the Jhen -current ·Monthly Bill. 

.. 1 1.3 .2 All payments required to be made under this Agreement shall only include any deduction 
i-':,1.,,.,,. 

"·:~:·~~~~ or set off for: 
'1,);,~:~;' 

i. deductions required by the Law; and 
ii. amounts claimed by the Procurers from the Seller, through an llivoice duly 

acknowledged by the Seller, to be payable by the Seller, and not disputed by the 
Seller withlli''thirty (30) days of receipt ofthe said"'irivO'ice'and stich.deduction or set-. 
off shall be made to the extent of the amounts. not disputed. It is clarified that the 
Procurers shall be entitled to claim any set ·off or deduction under this Article, after 
expiry of the said 30 day period . 

. Provided further, the maximum amounts that can be deducted or set-off by all the 
Procurers taken together (proportionate to their Allocated contracted capacity in case 
of each Procurer) under this Article in a Contract Year shall not exceed Rupees One 
Hundred (1 00) c!·ores only, except on account of payments under sub Article (i) 
above . 

.3 Th; Seller shall open a bank account at [Identified Place or Account designated by 
Leiliers] (the "Designated Account") for all Tariff Payments to be made by Procurers to 
the Seller, and notify Procurers of the details of such account at least ninety. (90) days 
before the di~patch of the first Month-ly Bill to Procurers. Procu~ts. shall ip.struct their 
respective bankers to make all payments under this Agreement to the Designated 

. Account and shall notify the Sell~r of such instructions on the same day. Procurers shall 
also designate a bank account at [Identified Place] for payments to be made by the Seller 
(including Supplementary Bills) to Procurers and notify the Seller of the details of such 
account ninety (90) days before the COD of the first Unit. 

11 :3;4 In the· .. event·of-delay·in·payment·of·a···Monthly·BHl·by,any Procurer beyond its Due Date, 
a Late Payment Surcharge shall be payable by such Procurer to the Seller at the rate of 
tw perce'nt in excess of the applicable SBAR per annum, on .);he amount of 
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outstanding payment, calculated on a day to day basis (and compounded with Monthly 
rest), for each day of the delay. 

11.~.5 For payment of any Bill before Due Date, the following rebate shall be paid by the Seller 
to the Procurer in the following manner. 

·a) ·· Pr-ovisiooal·Bi1l"·will· be·· raised·· by the BeHer··on the last working day of the Month 
where the Capacity Charges shall be based on the Declared Capacity for the full 
Month and the Energy Charges shall be based on the final implemented Scheduled 
Energy up to 25th day of the Mon~. Rebate shall be payable at the rate''oftwo point 
two five percent (2.25%) of. the amount (which shall be the full amount due under 
the Provisional Bill) credited to Seller's account on first O:ay of the Month and rebate 
amount shall reduce at the rate of zero pointzero five percent (0.05%) for each day, 
upto fifth (5th) day of the Month. ·";.:.->P_...,.,_. 

b) Applicable rate of rebate at (a) aboye. shall be based on the date on which p 
has been actually credited to 'Ule Seller's account. Any delay in transfer of 
the Seller's account, on accpunt of public holiday, bank holiday or any other 
shall be to the account of the Procurers. 

t: 

c) Two percent (2%)rebate for cr~dit to Sellers account made within one(!) B~~ess 
Day of the presentation of Monthly Bill for the Month for which the Provisional Bill 
was raised earlier. 

d) For credit to Seller's account made on other days, the rebate shall be as under: 

Number of days before Due Date· Rates ofRebate applicable •·' 
,f: 

If:'. ofMonthly Bill 
29 Two point tWo five percent (2.25%) {/st-.: 

~ ~ ... 

28 Two point two zero percent (2.20%) 
·~ r 
f i 

27 Two point one five percent (2.15%) l)*· \ ··, 

26 Two point one zero percent (2.10%) 
25 Two point zero five percent (2.05%) 
24 Two percent (2.00%) 
23 and each day thereafter up to the 2% less [0.033% x {24 less number of days 
Due Date before Due Date when the payment is made 

by the Procurers}] I 
I 

In case ofpresentation of Monthly Bill beyond the sixth (6th) day of the Month, two 
percent (2%) rebate will be applicable only on the day of presentation of Monthly 
Bill and b~yond that rebate will b,e, ~pplicable a~ per the table above. 

e). Rebate oftw~ point two fiv~ percent (2.25%) to two point zero five percent (2.05o/o) 
· 1 be available only to those Procurers who credit one hundred percent (100%) of 
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the Provisional Bill within first five (5) days of the Month to Seller's 
account/designated account and balance amount, if any, based on Monthly Bill (as 
per REA) within the Month. 

f) In the event only. part amoup.t of Provisional Bill is credited to Seller's account, 
within first five (5) days and the balance amount is _credited to Sellers account during 
other days of the Mo.n,th, rebate willl~e paid on such. part amount at. the rate of two 
percent (2%) plus zero point zero three three percent (0.033o/o) per day for the 
number of days earlier than the 6th day when such part amount is credited to. Sellers' 
account; 

g) . The. above rebate will be allowed only to those Procurers who credit to Sell.er' s 
·· · · accountthe· futl·Monthly Bill. 

'""'· h) No rebate shall ~e payable on .the bills raised on account of Change in Law relating 
to taxes, duties and cess; 

i) If the Provisional BHl has not been paid by the date of receipt of he Monthly Bill 
then such Provisional Bill shall not be payable, provided in case the Provisional Bill 
has already been paid, then only the difference between the ·Monthly Bill and 
Provisioti'aTBill.shall be payable. 

11.4 Payment Mechanism 

11.4 .1 Letter of Credit: 
Each Procurer shall provide to the Seller, in respect of payment of its Monthly Bills, a 
monthly unconditional, revolving and irrevocable letter of credit ("Letter· of Credit"), 
opened and maintained by each Procurer, which may be drawn upon by the Seller in 

·· ··, accordance with Articles 11.4.1.1 through 11.4.1.5. The Procurers shall provide the 
,,·': .. ~?~~~-(' Seller draft of the Letter of Credit proposed to be provided to the Seller before the NTP. 

, Further, the Letter of Credit shall be provided from the bank which is appointed as 
Default Escrow Ag,~nt under !Pe Default Escrow Agreement. 

t' 

11.4.1.1 Not later than one (1) Month prior to the COD of the first Unit, each Procurer . 
'shall through a scheduled bank at [Identified Place] open a Letter of Credit in favour of 
the Seller, to be made. operative from a date prior to the Due Date of its first Monthly Bill 
under this Agreement. The Letter of Credit shall have a term of twelve (12) Months and 
shall be renewed annually, for an amount equal to: 

1. for the first Contract Year, equal to one point one (1.1) times the estimated average 
monthly billing based on Nonnative Availability; 

ii. for each ·suhsequeht Contract Year, equal to the one point one (1.1) times the average 
of the Monthly Tariff Payments of the previous Contract Year plus the estimated 

(\ ,· 
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Monthly Billing during the current year from any additional Unit(s) expected to be 
put on COD during the current Contract Year based on Nonnative Availability. 

Provided that the Seller shall not draw upon such Letter of Credit prior to the Due Date of 
. the relevant Monthly Bill, and shall not make more than one drawal in a Month. 

Provided··further that ifatanytinie,·such·Letter·ofCredit amount falls short of the amount 
specified in Article 11.4 .1.1 or 11.4 .1.8 otherwise than by reason of drawal of such Letter 
of Credit by the Seller, the relevant Procurer shall restore such shortfall within seven (7) 
days. · · 

11.4.1.2 

11.4.1.3 

11.4.1.4 

Procurers shall cause the scheduled bank issuing the Letter of Credit to int~~~e 
the Seller, in writing regarding establishing of such irrevocable Letter of Credit. 

In case of drawal of the Letter of Credit by the Seller in accordance with the tei.JUs 
of this Article 11.4.1, the amount of the Letter of credit shall be reinstated. iri'"ilie 

· manner 'stated in Article 11.42.3 of this Agree~ent. /: 
. il ,' 

~··. ' 
' ~-

If any Procurer fails to pay a Monthly Bill or part thereof within and including the 
Due Date, then, subject to Article 11.6.7, the Seller may draw upon the·~Letter Qf 
Credit, and accordingly the bank shall pay without any reference or instructions 
from the Procurer, an amount equal to such Monthly Bill or part thereof plus Late 
Payment Surcharge, if applicable, in accordance with Article 11·.3.4 above,· by 
presenting to the scheduled bank issuing the Letter of Credit, ~e following 
documents: 

1. a copy of the Monthly Bill which has remained unpaid by such Procurer; 
ii. a certificate from the Seller to the effect that the bill at item (D above, ·gr.· specifi 

part thereof: is in accordance with t.l,le Agreement and has remained unpaid. , .. f 
the Due Date; and ~v r 

111. calculations of applicable Late Payment Surcharge, if any. ~( ·~ 

Fur¢.er, on the t)ccurrence of such an event as envisaged herein,' the S ·: 
immediately infonn all the Procurers 0f the said. failure of the Procurer to 

u~ t 

Ji~ll~ 
t~ 

Monthly Bill or part thereof and shall send regular updates to all the Procurers, ~~ 
shall not be less than one (1) -in every two (2) days, containing details of the amount 
claimed by the Seller as per the provisions .of this Article and payments made by the 
Procurer pursuant to such Claim. 

For the avoidance of doubt it is clarified that the Seller shall not be entitled to drawdown 
' ' 

on the Letter of Credit for any failure of any Procurer to pay a Supplementary Bill. 

11.4.1.5 Procurers shall ensure that the Letter of Credit shall be renewed not later than forty 
e (45) days prior to its expiry. 
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· 11.4.1.6 All costs relating to opening and maintenance of the Letter of Credit shall be borne by 
the Procurers, however, Letter of Credit negotiation charges shall be borne and paid 
by the Seller. · 

11.4J .7 Where nece;:;sary, the Letter o'f Credit may also be substituted by an unconditional 
and irrevocable bank guarantee or an equivalent instrument ~s mutually agreed by the 
Procurers and the Seller. 

11.4.1.8 Upon fulfilment of the conditions mentioned under Article 11.4.2.2 the Letter of 
Credit amount as mentioned in Article 11.4.1.1 shall be changed to one (1) time the 
average of the Monthly Tariff Payments of the previous Contract Year instead of one 
point one (1.1) times the average of the Monthly Tariff Payments of the previous 
Contract Year . 

. ~ ~ 

~. ll;,~4'~2 Collateral.Arrangement 

11.4.2.1 As further support for each Procurer's obligations, on or prior to the Effective 
Date, each Pr9curer and . the Setler shall execute separate Default Escrow Agreement 
(referred as "Default Escrow Agreement") for the establishment and operation of the 
Default Escrow Account in favour of the Seller, through which the revenues of the 
relevant Procurer shall be routed and used as per the terms of the Default Escrow 

.. Agreement. Each of"the· Procurers and the Seller shall contemporaneously with the 
execution of the Default Escrow Agreement enter into a separate Agreement to 
Hypothecate Cum De~d of Hypothecation, whereby each ·Procurer shall agree to 
hypothecate, to the Seller, effective from forty five ( 45) days prior to the Scheduled COD 
or Revised Scheduled COD of the fir~t Unit (as applicable), the amounts to the extent as 
required for the Letter of Credit as per Article 11 A.L 1 routed through the Default 
Escrow Account and the Receivables in accordance. with the terms of the Agreement to 
~othecate Cum Deed of Hypothecation. The Default Escrow Agreements and the 
Agreement to Hypothec3:te Cum Deed ofHyp_othecation are collectively referred to as the 

- ·'Ji. "Collateral Arrangement". The minimum revenue flow in any Month in the Default 

L
. . "'\ scro": Account shall be at least equal to the amount required for the Letter of Credit as 

t r Art1cle 11.4.1.1. , 
. I . 

, _, .. ~~ .~ rovided that the Procurers shall ensure that the Seller has first ranking charge on the 
OH~ revenues· routed through the Default Escrow Account and the 'Receivables' in 

acc~rdance with .the tenns of the Agreement to Hypothecate Cum Deed of 
Hypothecation. However, such first ranking' charge shall be on the amounts, in excess of 
amounts, which have already been charged or agreed to be charged prior to the date of 
the execution of the Default Escrow Agreement, 

11.4.2.2 On the occurrence of all of the following events in respect of any Procurer: 
(i) A period of not less than two (2) ·years from COD of Power Station, has 
'elapsed; and. 

(\ 
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(ii) Such Procurer has achieved, for its ability to honour its Tariff Payment 
obligations to the Seller under this Agreement, a credit rating of 'A' or better, 
from a SEBI registered Indian credit rating agency mutually agreed between 
Seller and ¢,e Lender/s, consistently for a period of at least three (3) years; and 

(iii) Immediately prior to the three (3) year period m~ntioned in sub-clause (ii) 
·-above,, for· a period--of·at"least two (2) years there has been no ·Procurer Event of 
Default under Article 14ofthe PPA, by such Procurer, 

such. Procurer shali intimate the Seller in writing of the occurrence of the same and its 
intention to discontinue the Coilateral Arrangement. If the Seller desires to coQ.tinue with 
the Collateral Arrangement, it shall intimate the same to the conceme#Proclfre · 

. . ... '. . . . . .~if' 

writing within thirty (30) days of receipt of intimation from the concerned Proc ari\ 
in such case the Seller shall be liable to bear. ~e costs of continuation of t~e. ~ydl 
Arrangement with effect from such date. In case the Seller fails to respond · glefs te 
discontinue, the Collateral Arrangement shall forthwith cease and the De ' ... Escrow 
,Agreement and the routed. through the Default Escrow Account and the 'Recet .bles' .. ln · 
accordance with the terms of the Agreement to Hypothecate Cum Deed ofHypothecatiem 
shall stand terminated as per terms thereof. 

Provided that in case of any of conditions mentioned under (i), (ii) or (iii) in Article 
11.4.2.2 ceases to be true, then within 90 days of the occurrence of such event, the 

· Procurer shall.reinstate the Collateral Arrangement, at its own cost. 

11.4.2.3 If the Letter of Credit is insufficient to pay for the due payments to the Seller or is not 
replenished for the drawals made then within a period of seven (7) days from the date such 
shortfall in the Letter of Credit occurs, the Letter of Credit shall be reinstated in the manPe.t. 
spe~ified in the Default Escrow Agreement. ;1 · ~ 
11.5 Third Party Sales on default ~~~ ~ 

J.( ~ ' . ' 

11.5 .1 Notwithstanding anything to the contrary contained in this Agreementt.\}lp~n tii; 
occurrence of an event where the Procurer has not made payment by the Due tJate of an· 
Invoice through the payment mechanism provided in this Agreement, the Seller,·sh..alf.: 
follow the steps as enumerated in Articles 11.5.2 and 11.5.3. 

·11.5 .2 On the occurrence of the event mentioned in Article 11.5.1 and after giving a notice of at 
least seven (7) days to the defaulting Procurer(s), the Seller shall have the obligation to 
offer twenty five (25) per cent of the Contracted Capacity pertaining to such defaulting 
Procurer ("Default Electricity") to the other non - defaulting Procurers. The non 
defaulfing 'Procurers have the· righf to receive the whole or any part of such Default 
Electricity by giving a notice within a further two (2) Business Days, in the following 
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a) In ratios equal to their then existing Allocated Contracted Capacities at 'the same 
Tariff as would have been applicable t<;> the defaulting Procurer. Provided that, if· 
any of the non-defaulting Procurer(s) does not elect to receive the Default 
Electricity so offered, the Seller. shall offer the balance of the Default Electricity to 
other non-defaulting Procurer(s) at the same Tariff in proportion to their additional 
requirement as intimated. 

b) At a lower tariff as may be.specified by non-defaulting Procurer(s) to the extent of 
their capacity requirements, in descending order of the tariff. Provided that, the 
Seller has the right to obtain tariff quotes from third party(s) for sale of Default 

.. Electricity not requisitioned under (a) above. The tariff quotes received from non
defaulting Procurer(s) and such third party(s) shall be ranked in descending order of 
the tariff and the Seller sha1lsell--DefaultElectric'ity·-in··'such·xlescending order and in 
compliance with Article 11.5.3, to the extent applicable. 

case of both (a) and (b) above if non- defaulting Procurer(s) receive Default 
ectricity, then, subject to applicability of Article 11.4.2.2 of this Agreement, such non 

~~ defau:lting Procurer(s) shall within seven (7) days of exercising the right of election, 
either open an additional Letter of Credit/enhance the existing Letter of Credit in 
accordance with 'the piincip'les sefforlh"in ArtiCle· ITA or 'increase the ·value .of escrow 
cover under the Default Escrow· Agreement and related security under Agreement to 
Hypothecate secure payment for that part of the Default Electricity as such non-
defaulting Procurer elects to rece~ve. 

. .... 

Provided further within two (2) Months of such election by the non-defaulting 
Procurer(s), unless the event outlined in Article 11.5:7 has occurred, such Procurer(s) 
shall open a LetterofCredit!enhance the existing Letter of Credit in accordance with the 
principles set forth in Article 11.4 and shall increase the value of escrow cover under the 
Default Escrow Agreement and related Agreement to Hypothecation cum Deed of 
Hypothecation. Provided that in case the events mentioned in Article 11.4.2.2 (i), (ii) and 

· (iii) are true, then the requirement with respect to I)efault Escrow Agreement and 
Agreement to Hypothecate cum Deed of Hypothecation in this Article 11.5.2 shall be 
applicable as per Article 11.4.22. 

11.5 .3 If all the non-defaulting Procurers do not make the electiont~. receive the Default 
Electricity or a part thereof, within two (2) Business pays 9f it being so offered under 
and as per Article 11.5.2, or all such Procurers expressly waive their first right to receive 
the same, the Seller shall have the right (but not the obligation) to make available and sell 
the Default Electricity or a part thereof to a third party, namely: 

. (a) any consumer, subject to applicable Law; or 
(b) · ·· anY' licensee ·uncler·the Etectricity·Act, 2003; 
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11.5 .4 If the Collateral Arrangement is not fully restored by the Defaulting Procurer within 
thirty (30) days of the non-payment by a Procurer of a Invoice by its Due Date, the 
provisions of Article 11.5.2 and Article 11.5.3 shall apply with respect to one hundred 

· (100) per cent of the Contracted Capacity. Pr~vided that in case the events mentioned in · 
Article 11.4.2.2 (i), (ii) and (iii) are true, then this Article 11.5 .4 shall be applicable as per 
Article 11.4.2.2. 

11.5 .5 Provided that, in the case of Article 11.5 .3 or 11.5 .4, the Seller shall ensure that sale of 
power to the shareholders of the Seller or any direct ·or indirect affiliate of the 
Seller/shareholders of the Seller, is not at a price less than the Energy Charges. 

11.5 .. 6 In case of third party sales or saies to any other non defaulting Procurers as pei'!J)i~y 
this Article 11.5, the adjustment of the surplus revenue over Energy Charge (appi,icabi~ to 
the defaulting Procurer) attributable to such electricity sold, shall be adjusted ~ '"und~;: 

. . ·/. ~ . . 
•; I 

(a) the surplus upto the Tariff shall be used towards the extinguishment of~e _sttbsi~ing 
payment liability of the defaulting Procurer towards the Seller; and \~<~ ·· ·:· 
(b), the surplus. if any above the Tariff shall be retained by the Seller. "~~.~:~~;.:~ .~ .. 

The liability of the defaulting Procurer t.owards making Capacity Charge payments to the. 
Seller even for electricity sold to third parties or other non def~ulting Procure~ during 
such periods will remain unaffected; Provided such Capacity Charge payme,gt liability. 
shall. cease on the .date. which occurs on the Expiry of a period of 3 years ~d hun 
days from the date of occurrence of a Procurer Event of Default under Article 1 . ~1 

provided if prior to such date, such Procurer Event of Default has not ceased an (Jtff 
supply of electricity for a period ~fat least 90 continuous days has not occurre4. ·.. ~ f .. ~ 

., 

11.5 .7 Sales to any person or Party, other than the defaulting Procurer under Article ( . $hall,_ 
cease and regular supply of electricity to the defaulting Procurer in accordance Wl ~ 
the provisions of this Agreement shall commence and be restored on the later of the two 
following dates or any date before this date at the option of Seller: ·-

' (a) the day on which the defaulting Procurer pays the amount due to the Seller and 
renews the Letter of Credit and restores Default Escrow Account (if applicable) as \: 
mentioned in Article 11.4 .2.1.; or 

(b) the date being "x" days from the date on which the defaulting Procurer pays the 
amount due to -the Seller, where "x" days shall be calculated in accordance with 
Schedule 3. 

11.6 Disputed Bill 

11.6.1 If a Party does not dispute a Monthly Bill, Provisional Bill or a Supplementary Bill raised 
by the other Party within thirty (30) days of receiving it, such bill shall be taken as 
conclusive. 
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11.6.2 If a Party disputes the amount payable under a Monthly Bill, Provisional Bill or a . 
Supplementary Bill, .as the case may be, that Party shall, within thirty (30) days of 
receiving such bill, issue a notice (the 'Bill Dispute Notice") to the invoicing Party 
setting out: 
i. the details of the disputed amount; 

ii. its estimate of what the correct amount should be; and 
, iii. all written material in support of its claim. 

11.6.3 Ifilie ·invoicing Party agrees to the claim raised in the Bill Dispute Nothe issued pursuant . 
; to Article 11.6.2, the invoicing Party shall revise such bill within seven (7) days of 

receiving such notice and if the disputing Party has already made the excess payment 
refund to the disputing Party such excess amount within fifteen (15) days of receiving 
such notice. In such a case excess amount shall be refunded along with interest at the 

t. !.~, 
same rate as Late. Payment Surcharge which shall be applied from the date on which such 
excess payment was made to the invoicing Party and upto and including the date on 
which such payment has been received. 

:~~.~ 

11.6.4 If the invoi9ing Party does nqt agree to the claim raised in the Bill Dispute Notice issued 
pursuant to Article 11.6.2, it shall, within fifteen (15) days of receiving the Bill Dispute 
Notice, furnish a notice to the disputing Party providing: 

i. rea5ons for its disagreement; 
ih its estimate of what the correct amount should be; and 

111.. all written material in support of its counter-claim. 
11.6.~pon receipt of notice of disagreement to the Bill Dispute Notice under Article 11.6.4, 

authorised representative(s) or a director of the board of directors/member of board of 
each Party shall meet and make best endeavours to amicably resolve such disputewithin 

.fteen (15) days of receiving such notice of disagreement to the Bill Dispute Notice. 
the Parties do not amicably resolve the dispute within· fifteen (15) days of receipt of 
tice of disagreement to the· Bill Dispute Notice pursuant to Article 11.6.4, the matter 
all be referred to Dispute Resolution in accordance with Article 17. 
case of Disputed ·Bills, it shall be open to the aggrieved party to approach the 

Appropriate Commission for Dispute Resolution in accordance with Article 17 and also 
for1nterim orders protecting its interest in.cluding for orders ·for interim payment pending 
Dispute Resolution and the Parties shall be bound by the decision of the Appropriate 
Commission, including in regard to interest or 'Late Payment Surcharge, if any directed to 
be paid by the ~ppropriate Commission. 

11.6.8 If a Dispute regarding a Monthly Bill, Provisional Bill or a Supplementary Bill is settled 
. pursuap.t to Article 11.6 or by Di~pute re~olution mechanism prov.i_d~d in this Agreement 

in favpur of the Party that issues a Bill Dispute Notice, the other Party shall refund the 
amount, if any incorrectly charged and collected from the disputing Party or pay as 
required, within five (5) days of the Dispute either being amicably resolved by the Parties 
pursuant to Article 11.6.5 or settled by Dispute Resolution Mechanism along with 
interest at the same rate as Late Payment Surcharge from the date on which such payment 
had 'been·mad~ to ·the··invoic·ing·Party or -the -datet>Qn,whieh -such.payment was originally 
due, as may be ,applicable. 
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11.6.9 For the avoidance of doubt, it is clarified that despite a Dispute ~egarding an Invoice, the 
concerned Procurer shall, without prejudice to its right to Dispute, be under an obligation 
to make payment, of the lower of (a) an amount equal to simple average of last three (3) 
Months invoice's (being the undisputed portion of such three Months invoices) and (b) 
Monthly Invoice which is being disputed, provided such Monthly Bill has been raised 
based on the REA and in accordance with this Agreement. 

11. 7 Quarterly and Annual Reconciliation 

Parties acknowledge that all payments made against Monthly Bills, Provisional Bill and 
Supplementary, Bills shall be subject to quarterly reconciliation at the beginning g_f the 
following quarter of each Contract Year and annual reconqiliation at the eqcffrof eac 
Contract 'Year to take into account REA, Tariff Adjustment Payments, Tariff .. R · l 
Payments, Late Payment Surcharge, or any other reasonable circumstance provide -.. 

. this Agreement. The Parties, therefore, agree that as soon as all such data in re 
any quarter of a· Contract Year or a full Contract Year as the case may be has· bee.,~ aliy 
verified and adjusted, the ·Seller and each Procurer shall jointly sign such reconc ti~ 
statement. Within fifteen (15) days of signing of a reconciliation statement, the Sell K_. 
Procurer, as the case may be, shall 111:ise a Supplementary Bill for the Tariff Adjustmenr
Payments for the relevant quarter/ Contract Year and shall. ma~e. p~yment of such 
Supplementary Bill for the Tariff Adjustment Payments for the relevant quarter/Contract 
Year. Late Payment Surcharge shall qe payable in such a case from the date on which 
such payment had been !!lade to the invoicing Party or. the date on which any paxn+en1 
was originally due, as may be applicable. Any dispute with regard to th,e):~a~ove 
reconciliation shall. be dealt with ip accordance with the provisions·of Arti9le l{Y~· 

r - ~·l 

11.8 Payment of Supplementary Bill 

11.8.1 Either Party may raise a bill on the other Party ("Suppl~mentary Bill") for payment on 
account of: 
i. Adjustments re.quired by the Regional Energy Account (if applicable); 
ii.. Tariff Payment for change in parameters, pursuant to provisions in Schedule 7; or 

iii. Change in Law as provided in Article 13, 
and such Bill shall be paid by the othe.r Party. 

11.8.2 Procurers shall remit all amounts due under a Supplementary Bill. raised by the Seller to 
the Seller's Designated Account by the Due Date and notify the Seller of such remittance 
on the same day. Similarly, the Seller shall pay all amounts due under a SupplementaJy 
Bill raised by Procurers by' the Due Date to concerned Procurer's designated bank account 
and notify such Procurer/s of such payment on the same day. For such payments by a 
Procurer, rebates as applicable to Monthly Bills pursuant to Article 11.3 .5 shall equally 
apply. 
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11.8.3 In the event of delay in payment of a Supplementary Bill by either Party beyond its Due 
Date, a Late Payment Surcharge shall b.e payable at the same tenns applicable to the 
Monthly Bill in Article 11.3.4. 

11.9 PaymentforStart up Power 

The Seller shall he liable to pay, for th.e .power" and energy consumed for start-up of the 
Project and commissioning, to the distribution Licensee(s) in whose area the Project is 
located or such ·other entity from whom such power/energy is sourced, at the then 
prevalent rates payable by such industrial consumers. 

11.10 The copies of all notices/offers which are·required to be sent as per the provisions ofthis 
.. Article 11, shall be,.sent by either Party;··Simultaneously to all Parties. 
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12 ARTICLE 12: FORCE MAJEURE 

12. J Definitions 

In this .. Article..12,.the following terms shall have the -following·meanings: 

12.2 Affected Party 

An affected Party means any of the Procurers or the .Seller whose performance has been 
affected by an event of Force Majeure. 

. ' .~' ;·\··): :· ' .::.:;~~h,~ 
An event of Force Majeure affecting the CTU/STU or any other agent of Procurer: which~ 
has affected the Interconnection Facilities, ·shall be deemed to be an event of Fon;,e· 
Majeure affecting Procurer/s. 

Any event of Force Majeure affecting the performance of the Seller's contractors, shall 
be deemed to be an event of Force Majeure affecting Seller only if the Force Majeure 
event is affecting ,and resulting in: 

Similarly, any event of Force Majeure affecting the performance of the P 
contractor for the setting up or operating Interconnection Facilities shall be deem 
an event of Force Majeure affecting Procurer/s only if the Force Majeure e 
resulting in a delay in the Performance ofProcurer's contractors. 

12;3 Force Majeure 

A 'Force Majeure' means any event or circumstance or combination of events and 
circumstances including those stated below that wholly or partly prevents or unavoidably 
delays an Affected Party in the performance of its obligations under this Agreement, but 
only if. and to the . .extent.that.such events or circumstances are not within the reasonable 
control, directly or indirectly, of the Affected Party and could not have been avoided if 
the Affected Party had taken reasonafule care or complied with Prudent Utility Practices: 

i. Natural Force Majeure Events: · 

act c)f"God, including, ·'but ·not ''lim'ited ·to lightning·, drought, "'fire and explosion (to the 
extent originating from a source external to the Site), earthquake, volcanic eruption, 
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· landslide, flood, cyclone, typhoo~, tornado, or exceptionally adverse weather conditions 
which are in excess of the statistical measures for the last hundred (1 00) years, · 

ii. Non-Natural Force Majeure Events: 

1. Direct Non- Natural Force Majeure Events 
a) Nationali4;ation or compulsory acquisition by any Indian Governmental Instrumentality 

of any materia!' assets or rights of the Seller or the Seller's contractors; or 
b) the unlawful, unreasonable or discriminatory revocation o±: or refusal to rene~, any 

Consent required by the Seller or any of the Seller's contractors to perform their 

~~~).~ ~~s~::~a~o;n~:~s~~e top;:: :;c~::~tsco~;en:O;eq~~~w:; ~:r~:~:~:~~en~ 
·operdtion· ··ofvthe- Project, provided· that -an··-appropriate court of law declares the 
revocation or refusal to be unlawful, unreasonable and discriminatory and strikes the 
same down; or 

,. c) any other unlawful, unreasonable or discriminatory action on the part of an Indian 
, j•::r.'.~· Government Instrumentality which is directed against the Project, provided that an 

~: <,~··· ,. appropriate court of law declares the revocation or refusal to be unlawful, unreasonable 
and discriminatory and strikes the same down. 

12.4 

2. · In"d'irect Non~ Natural Force Majeure Events .., 
a) any act of war (whether declared or undeclared), invasion, armed conflict or act of 

foreign enetny, blockade, embargq,· revolution, riot, insurrection, terrorist or military 
action; or 
Radio active contamination or ibnising radiation originating from a source in India or 
resulting from anothe.r Indirect Non Natural Force Majeure Event excluding 
circumstances where the source or cause of contamination or radiation is brought or has 
been brought into or near the site by the affected party or those employed or engaged by 
the affected party; or 

c) Industry wide strikes and labor disturbances having a nationwide impact in India. 

Force Majeure Exclusions 

Force Majeure shall not include (i) any event or circumstance which is within the 
reasonable control of the Parties apd (ii) the .following conditions, except to the extent 
that they are consequences of an event of Force Majeure: 

a. Unavailability, late delivery, or changes in cost of the plant, machinery, 
equipment, mat~rials, spare P8;rtS, Fuel or consumables for the Project; 

b. Delay in the performance of any contractor, sub-contract9rs or their agents 
excluding the conditions as mentioned in Article 12.2; 
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c. Non-performance resulting from normal wear and tear typically experienc,ed in 
power generation materials and equipment; · 

d. Strikes or labour disturbance at the facilities of the Affected Party; 

e.· Insufficiency of finances or funds. or the agreement becoming onerous to perfonn; . 
and 

f. Non~performance caused by~ or connected with, the Affected Party's: 

i. Negligent or intentional acts, errors or omissions; 

ii. Failure to comply with an Indian Law; or 

iii. Breach o~ <?r default under this Agreement or any Project Documents 
. . 

12.5 Notification of Force Majeure Event 

12.5.1 The Affected Party shall give notice to the other Party of any event of Force Majeure 
soon as reasonably practicable, but not later than seven (7) days after the date on which. 
such Party knew or should reasonably have known of the commencement of the event of 
Force Majeure. If an event of Force Majeure results in a breakdown of communications 
rendering it unreasonable to .give notice within the applicable time limit specified herein~~ 
then the Party claiming Force Majeure shall give such notice as soon as reas~ty;· 
practicable after reinstatement of communications, but not later than one (1) ~;~fter 
such reinstatement. .Provided that such. notice shall be. a .pre~coudition to· th(f.$~11er's.'. 
entitlement to claim relief under this Agreement. Such notice. shall include full p$iiculars · 
of the event of Force Majeure, its effects on the Party claiming relief and the\!emediat'
measures proposed. The Affected Party shall give the other Party regular (and not less· 
than monthly) reports on the progress of those remedial measures and such other .. 
information as the other Party may reasonably request about the situation. 

12.5.2 The Affected Party shall give notice to the other Party of (i) the cessation of the relevant 
event of Force Majeure; and (ii) the .cessation of the effects of such event of Force 
Majeure on the perfonnance of its rights or obligations under this Agreement, as soon as 
practicable after becoming aware of each of these cessations. 
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12,.6 Duty to perform and· duty to mitigate 

To -~e extent not prevented by a Force Majeure event pursuant to Article 12.3, the. 
Affected Party shall continue to perfonn its obligations pursuant to this Agreement. The 
Affected Party shall use its reasonable efforts to mitigate the effect of any event of Force 
Majeure as soon as practicable. · · 

12.7 Available Relief for a Force Majeure Event 

' Subject to this Article 12: 

(a) . no Party shail be in breach .of its obligations pursuant to this Agreement to the 
extent that the perfonnance .of.its. obligations was pre:vented, hindered or delayed 
due to a Force Majeure Event; 

. · (b) every Party shall be entitled to claim relief in relation to a Force Majeure Event 
in regard to its obligations, including .but not limited to those specified under 
Article 4.5. 

(c) ,; 

(d) 

For the avoidance of .doubt, it is clarified that no Tariff shall be paid by the 
Procurers for the part of Contracted Capacity affected by a Natural Force Majeure 
Event affecting the Seller, for the duration of such Natural Force Majeure Event. 
For the balanc~· part ·of the ·Contracted -Gapacity, the Procurer shall pay the Tariff 
to the Seller, provided during such period of Natural Force Majeure Event, the 
balance part of the Power Station is declared to be Available for scheduling and 
dispatch as per ABT for supply of power by the Seller to the.Procurers. 

If the average Availability of the Power Station is reduced below sixty (60) 
percent fot over two (2) consecutive months or for any non consecutive period of 
four (4), months both within any continuous period of sixty (60) months, as a 
result of an IndirectNon Natural Force Majeure, then, with effect from the end 
of that period and for so long as the daily average Availability qf the Power 
Station continues to be reduced below sixty (60) percent as a result of an Indirect 
Non Natural·Force Majeure of any kind, the Procurers shall make payments for 
Debt Service, relatable to such Unit, which are due under the Financing 
Agreements, subject to a maximum of Capacity Charges based on Nonnative 
Availability, and these amounts shall be paid from the date, being the later of a) 
the dat~ of cessation of such Indirect Non Natural Force Majeure Event and b) 
the completion of sixty (60) days from the receipt of the fin.ancing Agreements 
by the Procurer(s) from the Seller, in the fonn of an increase in Capacity Charge. 
Provided such Capacity Charge increase shall be determined by CERC on the 
basis of putting the Seller in the same economic position as the Seller would 
have been in case the Seller had been paid Debt Service in a situation where the 
.Indirect Non .NaturaLF.otee"Maj.eure.had .not occurred. 
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Provided that the Procurers will have the above obligation to make pa)'1nent for 
the Debt Service only (a) after the Unit(s) affected by such Indirect Non Natural 
Force Majeure Event has I been Commissioned, and (b) only if in the absence of 
such Indirect Non Natural Force Majeure Event, the Availability of such 
Commissioned Unit(s) ~ould have resulted in Capacity Charges equal to Debt 
Service.. · 

If the average Availability of the Power Station is reduced below eighty (80) 
percent for over two (2) consecutive months or for any non consecutive period of 
four (4) months both within· any continuous period of sixty (60) months, as a 
result of a Direct Non Natural Force Majeure, then, with effect from the end/of 

that period and for so long. as the da.ily average Ava.ilability of the Power .• ~S····· .. ti~n 
continues to be reduced below eighty (80) percent as a result of a Dire,·. ·.Non 
Natural Force Majeure of any kind, the Seller may elect in a written notie:.:itb the 
Procurers, to deem the Availability of the Power Station to be eight)'. (80) 
percentage from the end of such period~ regardless of its actual Available 
Capacity~ In such a case, the Procurers shall be liable to make payment to 'the 
Seller of Capacity Charges calculated on such ~eemed Norinative Availability, 
after the cessation of the effects ofNon Natural Direct Force Majeure in the fonn 
of an increase in Capacity Charge. Provided such Capacity Charge increase shall 
be detennined by CERC on th(!' basis of putting the Seller in the same economic 
position as the Seller would have been in case the Seller had been paid Capacity 
Charges .. in a situation where the Difect Non Natural Force Majeure had not 
occurred. 

For so long as the Seller is claiming reliefdue·to·any Non·Natural Force Majeure ~ 

Event (or Natural Force Majeure E~ent a~ecting the Procurer/s}~,~d~r this 
Agreement, the Procurers may from tune to tune on ·one (1). days notlce . . C 

. the Project and the Seller shall provide Procurer's personnel with ace .. ·~t_. 
Project to carry out such inspections, subject to the Procurer?s """' ~e~ 
complying with all reasonable safety precautions and -standards. Provi ''further 
the Procurers shall be entitled at· all times to request Repeat Perfonnan ~Test, ~' 
per Article 8.1, of the Unit(s) Commissioned earlier and now affected by· · · ct or ..... 
Indirect Non Natural Force Majeure Event (or Natural Force Majeure'·\ f'l1 
affecting the Procurer/s), where such Testing is possible to be undertaken in Splte. 
of the Direct or Indirect Non Natural Force Majeure Event (or Natural Force 
·Majeur-e . .Event-affecting the Procurer/s), and the Independent Engineer accepts 
and issues· a Final Test Certificate certifying such Unit(s) being capable of 
delivering the Contracted Capacity and being Available, had there been no such 
Direct or Indirect Non Natural Force ~ajeure Event (or Natural Force Majeure 
Event affecting the Procurer/s). In case, the Available Capacity as established by 
the said Repeat Perfonnance Test (provided that for such Repeat Perfonnance 
Test, the limitation imposed 'by Article 8.1.1 shall not apply) and Final Test 
Certificate issued by the Independent Engineer is less than the Available Capacity 
corresponding to which the Seller would have been paid Capacity Charges equal 
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to Debt Service iii case of Indirect Non Natural Force Majeure Event (or Natural 
Force Majeure Event affecting the Procurer/s), then the Procurers shall make pro .. 
rata payment of Debt Service but only with respect to such reduced Availability. 
For the avoidance of doubt, if Debt Service would have been payable at an 
Availability of 60% and pursuant to a Repeat Perfonnance Test it is established · 
that the Availability would have been 40%, then Procurers shall make payment' 
equal to Debt Serv~~~ mqltiplieo b,y 40o/o and divided py 60%. Similarly,· the 
payments in case of Direct Non Natural Force Majeure Event (and Natural Force 
Majeure Event affecting the Procurer/s) shall also be adjusted pro-rata for 
reduction in Available Capacity . 

. g) In case of a Natural Force Majeure Event affecting the Procurer/s which adversely 
· affects the- performance opligatiorrs of the Seller tlllder ·"this Agreement, the . 
provisions of sub-proviso (d) and (f) shall apply. 

(h) For the avoidance of doubt, .. it is specified that the charges payable under. this 
Article 12 shall be paid by the Procurers in proportion to their then existing 
Allocated Contracted Capacity. 

' . 
- 1~.8 · Ad~itionai-Compe'nsation and Procurers' Subrogation 

If the Seller is entitled, whether actually or contingently, to be compensated by any 
person other than the Procurers as a result of the occurrence of a Non Natural Force 
Majeure Event (or Natural Force Majeure Event affecting the Procurer/s) for which it has 
received compensation from the Procurers pursuant to this ArtiCle 12, including without 
limitation, payffients made which payments would not have been made in the absence of 
Article 4.7 .1, ,the Procurers shan be fully -subrogated to the Seller's rights against that 
person to the extent of the compensation paid by the Procurers to the Seller. Provided that 
in case the Seller has actually received compensation from the any person other than the 
Procurers as well as the Procurers as a result of the occurrence of a Non Natural Force' 
Majeure Event (or Natural Force Majeure Event affecting the Procurer/s), then the Seller 
shall forthwith refund the compensation .received by it from the Procurers but only to the . 
'extent of the compensation received by the Seller from any person other than the 
Pr~urers .. 

~, 
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13 ARTICLE 13: CHANGE IN LAW 

13.1 Definitions 

' In this Article.l3, the following terms shall have the following meanings: 

13.1~1 "Change in Law" means the occurrence of any of the following events after the date, 
which is seven (7) days prior to the Bid Deadline: 

(i) the enactment, bringing into· effect, adoption, promulgation, amendment, modification 
or repeal, of any Law or (ii) a change in intetpretation of any Law by a Competent Court 
of· law; tribunal ·or Indian ·oovemmental·Instrumeritality ·provided ·such Court of"law, 
tribunal or Indian· Governmental Instrumentality is final authority under ·law for such 
interpretation or (iii) change in any consents, approvals or licenses available or.gjltained 
for the Project, otherwise than for defau,lt of the Seller, which results in any $~ange · ~ 
any cost of or revenue from· the business of selling electricity by the Seller to · ·&_ .i 
Procurers under the terms of this Agreement, or (iv) any chang~ in the (a) Declare . ·er' 
of Land for the Project or (b) the cost of implementation of the resettlem·e. 'and· 
rehabilitation package of the land for the Project mentioned in the RFP or (c) the 
implementing Environmental Management Plari for'.the· Power 'Station· mentioned' 
RFP, indicated under the RFP and the PPA; 

I 

.but shall not includ~ (i) any. change in any withholding tax on income or dividends 
distributed to the shareholders of the Seller; or (ii) ch~ge in respect of UI Ch~rges or 
frequency intervals by an Appropriate Commission.. · 

I"'"~· 

Provid~d that i~ Government o~ India does not extend the income tax holiday forA~:~~r. 
generatiOn proJects under Sect10n 80 IA of the Income Tax Act, upto the S9~~¢0uled 

Commercial Operation Date of the Power Station, such non-extension shall be clebfued to 
• . :t'f! 

be a Change m Law. . f;! ' 
~\-,:1 

13.1.2 "Competent Court" means: 
I ' • ~. 

The Supreme Court or any High Court, or any tribunal or any similar judicial or quasi
judicial body in India that has jurisdiction to adjudicate upon issues relating to the 
Project. 

13.2 Application and Principles for computing impact of Change in Law 

While determining' the consequence of Change in Law under this Article 13, the Parties 
shaU .have. due.reg.ar!l.to.the,princ.iple that.the.purpose.of..comp,ensating the Party affected 
by such Change in Law, is to restore through Monthly Tariff Payments, to the extent 
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contemplated in this Article 13, the affected Party to the same economic position as if 
such Change in Law has not occurred. 

a) Construction Period 

As a result ofany Change in Law, the impact ofincrease/dec~ase ofCapital Cost of the 
:Project in the Tariff shall b~ governed hy the fonnula given below: 

For every cumulative increase/deqrease qf each Rupees Fifty cro.res (Rs. 50 crores) in the 
Capital Cost over the term of this Agreement, the· increase/decrease in Non Escalable 
Capacity Charges shall be an amount equal to zero point two six seven (0 .267%) of the 
Non Escalable Capacity Charges. Provided that the Seller provides to the Procurers 
·documentary proof of such-increase/ 'decrease in Capital Cost. for establishing the impact 

~~of such Change in Law. In case ofDisput~, Article 17 shall apply. . 

0
, It is clarified that the above mentioned compensation shall be payable to either Party, 

'..;;. .!. .~)''1 only_with effect from the date on which the total increase/decrease exceeds amount ofRs.·''" 
. · · \ ~· fty (50) crores. 
~ , .. 

···· ttl bp) * peration Period 
.I . ~ ~ 

,-o~'€ 

~.,.w· ~ t' 
.. i 
.,, J 

As a .result of Change in Law, the compensation for any increase/decrease in revenues or 
cost to the Seller shall be. determined and effective from such date, as decided by .the 
Central Electricity Regu.latory Commission whose decision shalf be final and binding on 
both the Parties, subjec.t to rights of appeal provided under applicable Law. 

Provided that the above mentioned compensation shall be payable only if and for 
increase/ decrease in revenues or cost to the Seller is in excess of an amount equivalent to 
1% ofLetter ofCre~it in aggrega~ for a Contract Year. 

· 13.3 Notijkation of Change in Law 

13.3.1 If the Seller is affected by a Change in Law in accordance with Article 13.2 and wishes to 
claim a Change in Law under this Article, it shall give notice to the Procurers of such 
Change in Law as. soon as reasonably practicable after becoming aware of the same or 
sh?uld reasona~lihave known of the Change in Law. 

13.3.2 Notwithstanding Article 13.3.1, the Seller shall be obliged to serve a notice to all the 
Procurers under this Article 13.3.2 if it is beneficially affected by a Change in Law. 
Without prejudice to the factor of materiality or other provisions contained in this 
Agre~ment, the obligation to inform the Procurers contained herein shall be material.· 
Provided that in case the Seller has not provided such notice, the Procurers shall jointly 
have the right to issue such notice to the Seller. 

0\ 
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(' 

13.3.3 Any notice served pursuant to this Article 13.3.2 shall provide, amongst other things, 
I precise details of: · 

(a) the Change in Law; and 
(b) the· effects on the Seller of the matters referred to in Article 1 ~ .2. 

13.4 Tariff Adjustment Payment on account of Change in Law 

13.4.1 Subjec.t to Article 13.2, the adjustment in Monthly Tariff Payment shall be effective <f. 
from: · · · 
(i) · the date of adoption, promulgation, amendment, re-enactn:lent or repeal of the Law 

or Change in Law; or 
(ii) the date of order/j~dgment of the Competent Court or tribunal or Indian 

Governmental Instrumentality, if the Change in Law is on account of a change···in ~ 
interpretation 'ofLaw. 

13.4.2 The payment for Changes in Law .shall be through Supplementary Bill as mentioned in 
I Article 11.8. However, in case of any change in Tariff by reason of Change in I;:aw, as 

detennined in accordance with this Agreement, the Monthly Invoice to be rais<;d by ·the··· 
Seller after such change in Tariff shall appropriately reflect the changed Tariff· 
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14. ARiiCLE 14: EVENTS OF DEFAULT AND TERMINATION 

14.1 Seller Event of Default 

The occurrence ~d continuation of any of the following everits, unless any such event 
occurs as a result of a Force Majeure Event or a breach by Procurers of their obligations 
under this Agreement, shall constitute a Seller Event of Default: . 
(i) the failure to Commission any Unit by the date falling twelve (12) Months after 

(ii) 
its· Scheduled CommerCial Opet'a:tion Date, or 
after the commencement of construction of the Project, the aband~nment by the 

. Seller· or the. Seller~··Genstruction Contractors of. the construation of .the Project 
for a continuous period of two (2) Months and such default is not rectified within . 

· thirty (30) ~ays from the receipt of ·first notice from any of the Procurers or 
Procurers dointly) in this regard, or 

(iii) if at any time following a Unit being Commissioned and during its retest -as .per 
Article 8, such Unit's Tested Capacity is less than ninety two (92) percent of its 
Contracted Capacity, as existing on the Effective Date, and such Tested Capacity 
remains below ninety two (92) percent eyen for a period of three (3) Months 
thereafter; or 

. (iv) after Commercial Operation Date. of all the Units of the Power Station, the Seller 
fails to achieve Average Availability of sixty five percent (65%), for a period of 
twelve.(l2) consecutive Months or within a non-consecutive period of twelve (12) 

(v) 
Months within any continuous aggregate period of thirty six (36) Months, or 
the Seller fails to make any payment (a) of an amount exceeding Rupees One (1) 
Crore required to be made to Procurer/s under this Agreement, within three (3) 
Months after the Due Date of an undisputed invoice /demand raised by the said. 
Procurer/s on the Seller or (b) of an amount up to Rupees One (1) Crore required 
to be made to Procurer/s under this Agreement within six (6) Months after the 
Due Date of an undisputed invoice/demand, or 

(vi) any of the representations and warranties made by the Seller in Schedule 10 of 
this Agreement being found to be untrue or inaccurate. Further, in addition to the 
above, any of the undertakings submitted by the Seller at the time of submission 
of the Bid being found to be breached or inaccurate, including but not limited to 
undertakings· from its parent company/ affiliates related to the minimum equity 
obligatibn; Provided however, prior to considering any event specified under this 
sub-article to be an Event of Default, the Procurers shall give a notice to the Seller 
in writing of at least thirty (30) days, or 

(vii) ifthe Seller: 
a) assigns or purports to assign any of its assets or rights in violation of this 

Agr.eement;.or 
b) transfers or novates any of its rights and/or obligations under this agreement, 

in violation of this Agreement; or 
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(viii) if (a) the Seller becomes voluntarily or involuntarily the. subject of any 
bankruptcy or insolvency or winding up proceedings and such proceedings 
remain uncontested for a period of thirty (30) days,' or (b) any winding up or 
bankruptcy or insolvency order is passed against the Seller, or (c) the Seller goes 
into liquidation or dissolution or has a receiver or any similar officer appointed. 
over all or substantially all of its assets or official .liquidator is appointed to 
manage its affairs~·pursuant-to Law, 'except' where such dissolution or liquidation 

· of the· Seller is for the purpose of a merger, consolidation or reorganization and 
where the resulting entity has the financial standing to perform its obligations 
under this Agreement and creditworthiness similar to the Seller and expressly 
assumes all obligations of the Seller 'll!lder this Agreement and is in a position t 
perfonn them; or . 

(ix) the Seller rep~diates this Agreement and does not rectify such breach even 
a period of thirty (30) days from a notice .from the Procurers Gointly) 
regard; or 

(x) except where du~ to any Procurer's failure to comply with its material obli · 
the Seller is in breach of any of its material obligations pursuant ~o s 
Agreement or of any of the RFP Project Documents where the Procurer and Selle 

" are parties, and such material breach is not rectified by the Seller within ~irty 
(30) days of receipt of first notice in this regard given by any of the Procurers--or · 
Procurers Gointly) to the Seller or by the Lead Procurer on behalf of the 
Procurers. 

(xi) ... the .. Seller fails to complete/fulfill the activities/conditions specified in Article 
3 .1.2, beyond a period of 8 Months from the specified period in Article 3 .1.2 and ,,; 
·the ·right of tennination under Article ·3 ;32 is··invoked by the Procurers Q0intJyJr 
or . vr".'."" 

(xii) any direct or indirect change in the shareholding of the Seller in contraventj,bn· of 
the tenns of the Bid Documents; or 

(xiii) The Seller . fails to proyide additional bank guarantee to the Procure'rs in 
accordance with Article 3.3 ofthis Agreement, or 

(xiv) Occurrence of any other event which is specified in this, Agreement to be a 
material breach/default of the Seller. 

' ' 

Procurer Event of Default 

.~e .,occurrence .. and the .continuation .. ofany .ofthe following events, unless any such 
event occurs as a result of a Force Majeure Event or a· breach by the Seller of its 
obligations under this Agreement, shall constitute the Even.t of Default on the part of 
d~faulting Procurer: 
(i) a defaulting Procurer fails to pay (with respect to a Monthly Bill or 

Supplementary Bill) an amount exceeding 15% of the most recent undisputed 
Monthly Bill, for a period of n·inety (90) days after the Due Date and the Seller is 
unable to recover the amount outstanding to the Seller through the Collateral 
frrangement and Letter of Credit; or 
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(ii) the defaulting Procurer repudiates this Agreement and does not rectify such 
breach even within a period of thirty (30) days fro in a notice from the Seller in 
this regard; or 

(iii) except where due to any Seller's failure to comply with its obligations, t}le 
defaulting Procurer(s) is in material breach of any of its obligations pursuant to 
this Agreement or of any of the RFP Project Documen~ where the Procurers and 
the Seller are Parties, and such material breach is not rectified by the defaulting 
Procurer within thirty (30) days of receipt of notice in this regard from the Seller· 
to all the Prqcurers; or _ 

··~ (iv). · any representation and warranties made by any of the Procitrer in Schedule 10 of 
this Agreement being found to be untrue or inaccurate. Provided however,prior to 
considering any event specified under this sub-article to be an Event.-of Default, 
the Seller~shall·give· a notice to· the concerned Procurer in writing of at least thirty 
(30) days; or 

) if (a) any Procurer ·becomes voluntarily or involuntarily the. subject of any 
bankruptcy or ins-olvency or winding up proceedings and such proceedings 
remain uncontested for a period of thirty (30) days, or (b) a~y winding. up or 
bankruptcy or insolvency order is.passed against the Procurer, or (c) the Procurer 
goes into liquidation or dissolution or has a receiver. or any similar officer 
appointed over all or substantially all of its assets or official liquidator is 
appointed to manage its affairs, pursuant to Law, except where such dissolution or 
liquidation of such Procurer is for the purpose of a merger, consolidation or · 
reorganization and where the resulting entity has the fin(;lncial standing to perform 
its obligations under this Agreement and has creditworthiness similar to such 
Procurer and expressly assumes all obligations of such Procurer under this 

~,~~''\. Agreement and is in a position to perform them; or; 

.. r:, (vi) . Occurrence of any other event which is specified in this Agreement to be a 
material breac~ or default of the Procurers. 

14.3 Procedure for cases of Seller Event of Default· 

14.3.1 Upon the occurrence and continuation of any Seller Event ofDefault under Article 14.1, 
the Procurers jointly shall have the right to deliver to the Seller a Procurer Preliminary 
Default Notice, which shall specify in r~asonable detail, the circumstances giving rise to 
the issue of such notice. 

14.3.2 Following the issue of Procurer Preliq1inary Default Notice, the Consultation Period of 
ninety (90) days or such longer period as the Parties may agree, shall apply. 

14.3 .3 During the Consultation Period, the Parties shall, save as otherwise provided in this 
Agreement, continue to perfonn their respective obligations under this Agreement. 
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14.3.4 Within a period of seven (7) days following the expiry of the Consultation Period unless 
the Parties shall have otherwise agreed to the contrary or the Seller Event of Default giving rise 
to the Consultation Period shall have been remedied, the Lenders may exercise or the Procurers 
may require the Lenders to exercise their substitution rights and other rights provided to them, if 
ruiy, under Financing Agreements and the Procurers would have no objection to the Lenders 
exercising their rights if it is in consonance with provisions of Schedule 17 

. Alternatively, in case the Lenders do not exercise their rights as mentioned herein above, the 
Capacity Charge of the Seller shall be reduced by 20% for the period of Seller Event of Default 

14.4 Termination for Procurer Events of Default 
liP~~ ... : 

' t, .·· .:&J ... /'. ~, 
, . ;!r .·~~ 

14.4.1 Upon the occurrence and continuation of any Procurer Event of Defaulf pwsu>Mt ·to 
Article 14.2 (i), the Seller shall follow the remedies provided under Articles 1 F~5.2. 

14.4.2 Without in any manner affecting the rights of the Seller under Article 14.4~1, on the 
occurrence of ariy Procurer Event of Default specified in Article 14.2 the Seller shall have 
the right to deliver to all the Procurers a .Seller Preliminary Default Notice, whi¢h. notice 
shall specify in reasonable detail the circumstances giving rise to its issue. .. ~ ..... 

i4.4.3Following the issue of a Seller Preliminary Default Notice, the Consultation Period of 
ninety (90) days or such longer period.as the Parties may agree, shall apply. 

14.4.4 During the Consultation Period, the Parties ·shall continue to perfonn their respective 
obligations under this Agr~ement 

14.4.5 (i) After a period of seven (7) days follo'wing the expiry of the Consultatioo.Period 
unless the Parties shall have other\Vise agreed to the contrary or the Procurer 
Default giving rise to the Consultation Period shall have been remedied, the· S 
be free to sell the Allocated Contracted Capacity and associatedAvailable C 
Procurer/s committing Procurer/s Event of Default to any third party of h 
Provided such Procurer shall have the liability to make payments for Capaci 
based on Nonnative Availability to the Seller for the period three (3) )'ears fr 
eighth day after the expiry of the Consultation Period. Provided further that in such thre 
year period, in case the Seller is able to sell electricity to any third party at a price which 
is in excess of the Energy Charges, then such excess realization will reduce the Capacity 
Charge.payments due from such Procurer/s. For the avoidance of doubt, the above excess 
adjustment would be applied on a. cumulative basis for the three year period. During such 
period, the Seller shall use its best effort to sell the Allocated Contracted Capacity and 
associated Available Capacity of such Procurer generated or capable of being generated 
to such third parties at the most reasonable tenns available in the market at such time, 
having due regard to the circumstances at such time and the pricing of electricity in the 
·market at such time. Provided further; ·the Seller shall ensure that sale of power to the 
shareholders of thy Seller or any direct or indirect affiliate of the Seller/shareholders of 
th ller. is not at a price less than the Tariff, without obtaining the prior written consent 
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of such Procurer/s. Such request for consent would be responded to within a maximum 
period of 3 days failing which it would be deemed that the Procurer has been given his 
consent. Provided further that at the end of the three year period, this Agreement shall 
automatically tenninate .but only with respect to such Procurer/s and thereafter, such 
Procurer/s shall have no f\lrther ~apacity Charge liability towards the Seller. Provided 
further, the Seller. shall have the right to tenninate this Agreement with respect to such 
Procurer/s even before the expiry of such three year period provided on such tennina~ion, 
the future Capacity Charge liability of such Procurer/s shall cease immediately~ 
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15 ARTICLE 15: LIABILITY AND INDEMNIFICATION 

15.1 Indemnity 

15.1.1 .The,. Seller shall indemnify, defend and hold each Procurer harmless against: 

(a) any and all third party claims, actions, suits or proceedings ~gainst the Proctirer/s 
for any loss of or damage to property of such· third party, or death or injury to, 
such third partJ, arising out of a breach by the Seller of any of its obligations 
under this Agreement, except to the extent that any such claim, action, suit or 
proceeding·· has arisen due· to a negligent act ot omission, breach of "'th · 
Agreement or breach of statutory duty on the part of Procurers, its con~~"' 
servants or agents; and 

(b) . any and aU losses, damages, costs and expenses including legal cost 
penalties and .interest actually suffered or incurred by Procurer/s from th' 
claims ansing by reason of(i) breach by the Seller of any of its obligation 
this Agreement, (provided that this Article 15 shall not apply to such breache 
the Seller, for which specific remedies have been provided for under this 
Agreement) except to the extent that any such losses, damages, costs and 
expenses including legal costs, fines, penalties and interest (together to constitut~. 
"Indemnifiable Losses") has arisen due to a negligent act or omission, breach of 
this Agreement or breach of statutory duty on the part of Procurers, its 
contractors, servants or agents or (ii) any of the representations or warranti~$.of 
the Seller under this Agreement being found to be inaccurate or untrue. .-;;/,·~ .. : · -. 

l:'J·,, 
,~/ .. ' 

15 .1.2 Procurer shall indemnify, defend and hold the Seller harmless against: i i "" 
• 8 

(a) any and all third party claims, actions, suits or proceedings against the. Seller, f~r 
any loss of or damage ~o property of such third party, or death or injury to such 
third ·party, arising out of a breach by Procurer of any of its obligations under this 
Agreement except to the extent that any such claim, action, suit or proceeding has 
arisen due to a negligent act 'or omission, breach of this Agreement or breach of 
statutory duty on the part of the Seller, its coptractors, servants or agents; and 

(b) any and all los~es, damages, 'costs and expenses including legal costs, fines, 
penalties and interest ('Indemnifiable Losses') actually suffered or incurred by the 
Seller from third party claims arising by reason of (i) a breach by Procurer of any 
of its obligations under this Agreement (Provided that this Article 15 shall not 

.. apply 1o ·such·· breaches ···by ·Procurer, for which specific remedies have been 
provided for under this Agreement.), except to the extent that any such 
lndeminifiable Losses have arisen due to a negligent act or omission, breach of 
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this Agreement or breach of statutory duty on the part of the Seller, its 
contractors, servants or agents or (ii) any of the representations or warranties of 
the Procurers under this Agreement being found to be inaccurate or untrue. 

· 15.2 Monetary Limitation of liability 

· A Party ("Indemnifying Party") shall be liable to indemnify the ·other Party ("Indemnified 
Party") under this Article· 15 for apy indemnity claims made in a Contract Year only up to 
an amount of Rupees Twenty (20) crores. With respect to each Procurer, the above limit 
of Rupees Twenty (20) crores shall be divided in the ratio of their Allocated Contract 

. Capacity existing on the date of the indemnity claim. 

15.3 Procedure for claiming indemnity . 

' .7 

Third party claims 

(a) 

(b) 

Where the Indemnified P~rty is entitled to indemnification from the ~demnifying 
Party pursuant to Article 15.l.l(a) or 15.1.2(a), the· Indemnified Party shall 
promptly ~otify the Indemnifying Party of such claim, proceeding, action or suit 
referred to in Article 15.l.l(a) or 15.1.2(a) in respect of which it is entitled to b~ 
indemni~ed. Such notice shall be given as soon as reasonably practicable after the 
Indemnified Party becomes aware of such claim, proceeding, action or suit. The 
Indemnifying Party shall be liable to settle the indemnification claim within thirty 
(30) days ofreceipt ofthe above notice. Provided howeve~that, if: 

(i) 

(ii) 

the Parties choose to contest, defend or litigate such claim, action, suit or 
proceedings in accordance with Article 15.3.l(b) below; and 

the claim amount is not requiredio ·be .paidldepusited to such third party 
pending the resolution of the Dispute, 

the Indemnifying Party shall become liable to pay the claim amount to the 
Indemnified Party or to the third party, as the case may be, promptly following 
the resolution of the Dispute, if such Dispute is not settled in favour of the 
Indemnified Party. 

The Indemnified Party may ·contest, defend and litigate a ·claim, action, suit or 
proceeding for which it is entitled to be indemnified under Article 15 .1.1 (a) or 
15 .1.2(a) an~ the indemnifying Party shall reimburse to the indemnified Party all 
reasonable costs and expenses incurred by the indemnified party. However, such 
indemnified Party shall not settle or compromise such claim, action, suit or 
p.roceedings.~w.ithoutJirst .getting .the .consent of the. indemnifying Party, which 
consent shall not be unreasonably withheld or delayed. 
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An Indemnifying Party may, at its own expense, assume control of the defence of 
any proceedmgs brought against the Indemnified Party if. it acknowledges its' 
obliga#on to indemnify such Indemnified Party, gives sue~ Indemnified Party 
prompt notice of its intention to assume control of the defence, and employs an 
independent legal counsel at its own cost that is reasonably satisfactory to the 
Indemnified Party. 

1,5.4 Indemnijiable Losses 

Where an Indemnified Party is entitled to Indemnifiable Losses from the Indemnifying 
Party pursuant, to Miele 15.1.l(b) or 15 . .1.2(b), the Indemnified Party shall promptly 
notify the Indemnifying Party of the Indemnifiable Losses actually incurred by the 
·Indemnified Party. The Indemnifiable Losses shall be reimbursed by the· IndemnifYing 
Party within thirty (30) days of receipt of the notice seeking Indemnifiable Losses by tp.e 
Indemnified Party. In case of non payment of such losses after a valid notice und~r this 

' Article 15.4, such event shall.constitute a.payment default under Article 14. ,,· 
j 

15.5 Limitation on Liability 

; • .'s 

Except as expressly provided in this Agreement, neither the Seller nor Procurers nor their . 
·respective officers, directors, agents, employees or Affiliates (or their officers, directors, 
agents or employees), shall be liable or responsible to the other Party o: its Affiliates, 
.officers, directors, agen~, employees, successors or pennitted assigns (or theirrespective 
insurers) for incidental, indirect or consequential damages, connected with or resulting 
from performance or non-perfonnance of this Agreement, or anything done iJ)..connection 
herewith, including claims in the nature of lost revenues, :income or profits (othe 
payrnents expressly required and properly due under this Agreement), any · ; ~ 

.
expense o£ reduction in or l~ss of .power generation production .or equiP, ...,; u. s~~d 
therefore, irrespective of whether such claims are based upon breach of w . ty, to 
(including negligence, whether of the Procurers, the. Seller or others), stri iabiiitY 
contract, breach of statutory duty, operation of law or othenvise. Procurers sha av~·.~ 
recourse against any officer, director or shareholder of the Seller or any Affiliat bl 
Seller or any of its officers, directors or shareholders for such claims excluded under t 1 

Article. The Seller shall have no recourse -against any officer, director or shareholder of 
Procurers, or any affiliate of Procurers or any of its officers, directors or shareholders for 
such claims excluded under this Article. 
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16 ARTICLE 16: ASSIGNMENTS AND CHARGES 

16.1 Assignments 

This Agreement shall be binding upon, and inure to the benefit of the Parties and their 
respective successors and pennitted assigns .. Subject to Article 16.2, this Agreement shall 
not be assigned by any Party (and no Party shall create or permit to subsist any 
encumbrance over all or any of its rights and benefits under this Agreement) other than 
'by mutual co1_1sent between the Parties to be evidenced in writing: . 
Provided that, such consent shall not be withheld if any of the Procurers seeks to transfer 
to any transferee all of its rights and obligations under this Agreement; and 
(a) such transferee is either the owner or operator of all or substantially all of the 

distribution system of such Procurer and /or such transferee is a successor entity 
of any of. the Procurers; and 
this Agreement and the other RFP Project Documents shall continue to remain 
valid and binding on such successor. 

Seller shall be entitled to assign its rights and obligations under this Agreement in favor 
of the Selectee duly appointed pursuant to the tenns of Schedule 17 of this Agreement. 

16.2 Permitted Charges 

1{).2.~ Notwithstanding anything contained in Article 16.1, the Seller 1nay create any 
encumbrance over all or part of the receivables, Payment Mechanism or the other assets 
of the Project or the RFP Project Documents in favour of the Lenders or the Lender's 

·. Representative on their behalf, as security for: , 

(a) amounts payable under the Financing Agreements; and 
·. (b) any other amounts agreed by the Parties, 
Provided that: 
I .;~ the Lenders or the Lend~r' s Representative on their behalf shall have agreed in 

writing to the provisions of Schedule 17 ofthis Agreement; and 
II any encumbrances granted by the Seller in accordance with this Article 16.2.1 

shall contain pr0visions pursuant to which the .Lenders or the Lender's 
Representative on their behalf agrees unconditionally with the Seller acting for 
itself and as trustee of the Procurers to release from such encumbrances all of the 
right, title and interest to Additional Compensation so as to enable the Procurers 
to claim its right of subrogation. For the purposes of this Article, Additional 
Compensation shall mean the compensation that the Seller is entitled, whether 
actually-or .c.ontingently,.to receive from the Procurers as well as compensated by 
any person other than the Procurers for the same event. 
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16.2.2 Article 16.1 does not apply to: 

.. 

(a) liens arising by operation of law (or by an agreement evidencing the same) in the 
ordinary course of the Seller carrying out the Project; 

(b) pledges of goods, the related documents of title and I or other related documents, 
arising ·or created in the ordinary course of the Seller carrying out the Project; or 

(c) security arising out of retention of title provisions in relation to goods acquired in 
the ordinary course ofthe Seller carrying out the Project. 
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17 ARTICLE 17: GOVERNING' LAW AND DISPUTE RESOLUTION 

17 .. 1 Governing Law 

17.2 

This Agreement shall be governed by and construed in accordance with the Laws of 
India. 

Amicable Settlement 

17 .2J Either ·PartY' 'is· entitled to ·-raise·j any claim, dispute or· difference of whatever natUre 
~ arising under,· out of or in ~onnection with this Agreement including its existence or 

validity or tennination ( collectiveiy ·"Dispute") by giving a written notice to the other 
Party, which shall contain: 

(i) a description of the. Dispute; 
ii) ·the grounds for such Dispute; and" . 
iii) all written material in support of its claim. 

The other .. Party shall, within thirty (30) days of issue· of dispute notice issued under 
Article 17 .2.1, furnish: 
~ 

. ,:', ~. (i) counter-claim and defences, if any, regarding the Dispute; and 
all written material in support of its defences and counter-claim. (' ;,~:~~., (ii) 

;~,·:_::f\ 

I 

17 .'2~·i Within thirty (30) days of issue of notice by any Party pursuant to Article 17 .2.1 or 
. ..' f;i 

~r Article 17 .2.2, both the Parties to the Dispute shall meet to settle such Dispute amicably. 
_J.f•:! 

o:I· If the Parties fail to resolve the Dispute amicably within thirty (30) days of receipt of the 
notice referred to in the preceding sentence, the Dispute shall be referred to Dispute 
Resolution in accordance with Article 17.3. 

17.3 Dispute Resofu.tion 

17.3 .1 Where any Dispute arises from a claim made by any Party .for any change in or 

I 

. detennination of the Tariff or any matter related to Ta.riff or claims made by any Party 
which partly or wholly relate to any change in the Tariff or detennination of any of such 
claims could result in change in the Tariff or (ii) relates· to any matter agreed to be 
referred to the Appropriate Commission under Articles 4.7.1, 13.2, 18.1 or clause 10.1.3 
of Schedule 17 hereo£ such Dispute shall be submitted to adjudication by the 
Appropriate Commission. Appe~l against the decisions of the App'ropriate Commission 
shaH be made ·only ·as per.·the ·provisions of the Electricity Act, 2003, as amended from 
time to time. · 
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The obligations of the Procurers under this Agreement towards the Seller shall not be 
affected in any manner by reason ofinter-se disputes amongst the Prqcurers. 

17.3 .2 If the Dispute arises out of or in connection with any claims not covered in Article 
17.3.1, such Dispute shall be resolved by arbitration under the Indian Arbitration and 
Conciliation Act, 1,996 and the Rules of the Indian Council or Arbitration, in accordance 

''Wtth ·tqe· ·process ·· .. specified, in ''·this, Article~· In the ·event of ·such ·Dispute remaining · 
unresolved as referred to· in Artjcle 17 .2.3 hereof: any party to such Dispute may refer 

I 

17.4 

the matter to registrar under the Rules of the Indian Council of Arbitration. · 

(i) 

(ii) 

(iii) 

The Arbitration tribunal shall ·consist ·of three arbitrators to be appointed in 
accordance with the Indian Council·of Arbitration Rules 

The place of arbitration shall be Delhi, India. The language of the arbitration· shall 
be English. ,, ... 

,.;:":'1 
,.~:l,. 

The arbitration tribunal's award shall be substantiat~d in writing. The afb.itration ·. 
:+ .. 

tribunal shall also decide on the costs of the arbitration proceedings :<and the 
allocation the reo f. \\ 

(iv) The award shall be enforceable in any court having jurisdiction, subject to the 
applicable Laws. 

(v) 

Notwithstanding the existence of any Dispute and difference referred to the Ap 
Commission or the arbitral tribunal as provided in Article 17.3 and save 
Appropriate Commission or the arbitral tribunal may othen:vise direct by ~ final or· 
·interim order, the Parties hereto shall continue to perfonn · their respective 'Bbligations 
(which are not in dispute) under this Agreement. 

r"\ 
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18 ARTICLE 18: MISCELLANEOUS PROVISIONS 

18.1 Amendment 

18.2 

This Agreement may only be amended or supplemented by a written agreement between 
the Parties and after duly obtaining the approval of the Appropriate Commission, ·where 
necessary. 

Third Party Beneficiaries 

~- ::;~ .·. . This Agreement is solely for the benefit of the Parties and their respective successors and 
·' ~~ it;J~~~· .·, permitted assigns and shall not be construed as creating any duty, standard of care or any 

'" ····'· .1 

,,, ' . .' ~\liability to, any person not a party to this Agreement. · · , 
;v;.~ 1' 

183 · ::.No Waiver 
. } 

18.5 

A valid waiver by a Party shall be in writing and executed by an authorized 
repres~ntative of that· Party. Neither the failure by any Party to insist on the performance 
of the. terms, conditions, and provisions of this Agreement nor time or other indulgence 
granted by any Party to the other Parties shall act as a waiver of such breach or 
~oeptance of any variation or the relinquishment of any such right or any other right 
url.der this Agreement, which shall remain·in full force and effect. 

his Agreement and the Schedules are iJ?.tended by the Parties as the final expression of 
heir agreement and are intended also as a·complete and exclusive statement of the terms 
of their agreement. . 
E.r:cept as provided in this Agreement, all prior written or oral understandings, offers or 
other communications of every kind pertaining. to this Agreement or the sale or purchase 

· of Electrical Output and Contracted Capacity under this Agreement to the Procurers by· 
the Seller shall stand superseded and abrogated. 

Confidentiality 

The .Parties undertake to hold in confi~ence this Agreement and RFP Project Documents 
and not to disclo~e the tenus and conditions of the transaction contemplated hereby to 
third parties, except: 

· (a) to their professional advisors; 

(b).. to their officers, contractors, employees, agents or representatives, financiers, who 
need to have access to such information for the proper performance of their 

nctivities; or 
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(c) disclosures required under Law. ) 

without the prior written con~ent of the other Parties. 

Provided that the Seller agrees and acknowledges that any of the Procurers may at any 
time, disclose the tenns and conditions of the Agreement and the Project Documents to 
any person, to the extent stipulated under the Law or the Competitive Bid~ing 

Guidelines. 

18.6 Affirmation 

The Seller and Procurers, each affinn that: 

(i) neither it no~ its respective directors, employees, or agents has paid or un 

(ii) 

to pay or shall in the future pay any unlawful commission; bribe, pay-o · - .................. """" 
t • , 

back; and ::_. ( #J 

it has not in any other manner paid any sums, whether in fudian ve i'<Y ~ 
foreign currency and whether in India or abroad to the other Party to p re ~is 
Agreement, and the Seller and Procurer hereby undertake not to engag N 

similar acts during the Tenn of Agreement. 

18.7 Severability 

The invalidity or enforceability, for any reason, of any part of this Agreement shall riot· 
prejudice or affect the validity or enforceability of the remainder of this Agreement, unless· 
the part held invalid or unenforceable is fundamental to this· Agreement. 

, 18.8 No Partnership 
\.,. 

None of the provisions of this Agre~ment shall constitute a partnership or agen·~~b.! any 
such similar relationship between the· Seller and Procurers. · 

18.9 Survival 

Notwithstanding anything to the contrary herein, the prov1sxons of this Agreement, 
including. Article 3.3.2, Article 10.2 (Application of Insurance Proceeds), Article 12 
(Force Majeure), Article 14 (Events ofDefault and Tennination), Article 15 (Liability 
and Indemnification), Article 17 including Article 17.3 .2 (Governing Law and Dispute 
Resolution), Article 18 (Miscellaneous), and other Articles and Schedules of this 
Agreement which expressly or ·by their nature survive the tenn or tennination of this 
Agreement shall continue and survive any expiry or tennination of this Agreement. 

18.10 Co.unterparts 
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This Agreement may· be executed in one or more counterparts, each of which shall be 
deemed an original· and ~11 of which collectively shall be deeme_d one and the same 
instrument 

18.11 Notices 

All notices to be given under this Agreement shall be in writing and in the .English 
Langu~~e. 

All notices must be delivered personal.ly, by registered post or any method duly 
acknowledged or facsimile to the addresses below: 

· Seller 

· Procurer 1 

Coastal Gujarat Power 
Limited 

Gujarat Urja Vikas Nigam 
Limite~ 

Coastal Gujarat Power Limited, 
C/o The Tata Power Company Limited 
Atten~ion: Mr. R K Kanga; 
Corporate Centre, 34 Sant Tukaram 
Road, Camac Bunder, Mumbai - 400 
009 
Fax: +91 22 6665 8644 
Tel: +91 22 6667 8887 
General Manager (Commerce), Gujarat 
Urja Vikas Nigam Limited, 
Sardar Patel Vidyut · Bhavan, Race 
Course, Vadodara- 390 007, Gujarat 

'"~~ Fax: +91 265 2344543 
t' Tel: +91 265 2310582 

¢ '' I-P-r-oc--u-re_r_2_· --+-M-ah_aras __ h_tra ____ S_t-at-e -+-C-h-ie_f_E-ng_in_e_e_r_(_P_o_w_e_r P-ur-c-has-e)-. ---J 

Procurer 3 

Procurer 4 

Electricity Distribution Maharashtra State Electricity 
Company Limited Distribution Company Limited 

4th floor, Prak~shgad, plot no. G-9 
Bandra (East), Mumbai- 400.051, 
Maharashtra , 
Fax: +91 22 26478672 
Tel: +91 22 26474644 

Ajmer Vidyut 
, ~igam Limited 

Vitran The Chainnan and Managing Director, 
A VVNL, Hathi Bhata, Old Power House,. 
Ajmer, Rajasthan 

J aipur Vidyut Vitran 
Nigam Limited 

GUVNL 
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PJ 

Fax: +91 145 2630 636 
Tel: +91 145 2421 430 
The Chairman and Managing Director, 

· JVVNL, Vidyut Bhawan, Janpath, 
Jaipur, Rajasthan 
Fax: +91 141 2747 015 
Tel: +91 141 2747 064 
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Procurer 5 Jodhpur Vidyut · Vitran The Chainnan and Managing Director, 
Nigam Limited Jd. VVNL, New Power House, Industrial 

Area, Jodhpur, Rajasthan 
Fax: +91 291 2741 870 
Tel: +91 291 265 1337 

Procurer 6 Punjab State Electricity The Secretary, .Punjab State Electricity 
"'Board Board, The Mall, Patiala ...:. 14 7 001 

Fax No: +91 175 2212867 
I Tel No: +91 175 2212005 

Procurer 7 Haryana Power The Chief Engineer I PPM, Hruyana 
Generation Corporation Power Generation Corporation Limited, 
Limited Room No. 329, Sector 6, Panchlall~ ... ,- " 

.134109, Haryana .. 

Fax: +91172 2560 136 
' Tel: +91 172 2560672 I 2561592 : 

All notices or com~unications given by facsimile ·shall be confirmed by sending a copy of 
the same via post office in an· envelope properly addressed to the appropriate Party for 
delivery by registered mail. All Notices shall be deemed validly d7livered upon receipt 
e.videnced by an acknowledgement of the recipient, unless. the Party delivering the. notic.e 
can prove in case of delivery through the registered post that the recipient refused to 
acknowledge the receipt of the notice despite efforts ofthe post authorities.. f 

Any .Party may by notice of at least fifteen ( 15) days to the other Parties c 
· address and I or addresses to which such notices and communications to it 

delivered or mailed. 

18.12 Language 

The language of this Agreement and all written co~unication between the Parties 
relating to this ~greement shall be in English. 

18.13 Breach of Obligations 

The Parties acknowledge that a breach of any of the obligations contained herein would 
result· in injuries. The Parties further acknowledge that the amount of the liquidated 

( 

· damages or the method of calculating the liquidated damages specifieq in this Agreement 
is a genuine aud reasonable pre-estimate of the damages that may be shffered by the non- ( 
defaulting p~ in each case specified under this Agreement. 

. 18.14 Nomination Restriction 

Notwithstanding anything contained to the contrary in this Agreement, wherever a 
re e?e ce is made to the right of a Proc.urer to nominate a third Party to receive benefits 
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under this Agreement, such Third Party shall ha,ve a financial standing comparable to that · 
of the Procurer in question. 

18.15 · Commercial Acts 

The Procurers and Seller unconditionally and irrevocably agree that the execution, 
delivery and performance by each of them of this Agreement and those agreements 
included in the Collateral Arrangement to which it is a Party constitute private and 

· commercial acts rather than public or governmental acts; 

18.16 Restriction of Shareholders/Owners Liability 

)~~:';~~ Parties expressly agree and acknowledge that none of the shareholders of the Parties 
''·" .'~:~i'··~~~~yreto shall be liable to the other Parties for any of the contractual obligations of the 

'h, .. : .• ~/ :l, 

\\ ( 

.. · -..:'c"?~cemed partY. under this Agreement. Further, the financial liabilities of the 
'~~?- • ·shareholder Is of each Party to this Agreement, in such Party, shall be restricted to the_ 

e~ent provided in Section 426 of the Indian Companies Act, 1956. 
r .. 

.. ·.:}fhe provisions of this Article shall supercede any other prior agreement or 
understanding, whether oral or written, that may · be existing between the Procurers, 
Seller, shareholders/ owners of the Seller, shareholders/ owners of the Procurers or the 

.;wSelected Bidders before the date of this Agreement, regarding the subject matter of this 
Agreement. 

No Consequential or Indirect Losses 

The 'liability of the Seller and-the,-. Procurers shall be limited to that explicitly provided in 
this Agreement. Provided that notwithsta.nding anything contained in this Agreement, 
under no event shall the Procurers or the Seller clairll from one another any indirect or 
cjnsequential losses or d~ages. 

IN ~SS WHEREOF .t~-~~--~.-_.,arties have executed these presents through their authorized 
representatives at New Delhi,~': . . 

For and on behalf of . ...,' For and on behalf of 
Gujarat Urja Vikas Nigam Limited 

~· 
L. Chuaunso • lAS 

Manal\ng O\rector 
Gu~arat Urja Vikas tHgam Ltd. 

Sign~NSaitia••• Vidyut Bhavan,7 
Race Course, Vadodara ·39000 • 
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~ UfZ. T/l'l- C:~ p l 
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Witness~· ('. ( ... :r· .· ... '\ 1. f.. . '-> s.&. 7 

2. ~ , (s .Suv· . 

For and on behalf of 
Maharashtra State Electricity Distribution Company 
Limited 

Signature with ~eal 

For and on behalf of 
Ajmer Vidyut Vitran Nigam Limited; 
Jaipur Vidyut Vitran Nigam Limited; and 
Jodhpur Vidyut Vitran Nigam Limited; 

~\~ 
·~rwal 

Chief Engineer (RPPq 
JAIPUR · 

Si~ature withseal ~~ \ 

. ·4BJ~'Sflanna 
Wttness: SA to C.E. (IU'tpC) 
1. . JAIPUR 

2. 
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For and on behalf of 
Punjab State Electricity Bo~d; 

()-v ..... .- ·-a 
Anurag Agarwal 1.1\,s~ 
Member/Finance & Account::l 

s ignattire
6$r£·'sfffr1AtA · 

~itness: 
~· ~ _.., Awlvuor/l'inttne. . 

P. s.B.B. PA tzA.L4 

any Limited 

Signature with seal 

Wi~es;:1_J\ 
l.·v~ 

.2. 
R. K. Arora 

Superlntendelfl E~/Tariff 
Haryana Fo-.-vor C,vn. ~ 

.f'~~ 
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1. SCHEDULE li NAMES AND DETAILS OF THE PROCURERS 

1. Gujarat Urja Vikas Nigam Limited; 

2·. 'Maharashtra State Ek~ctricity Distribution .Company Limited; 

3. Ajmer Vidyut Vitran Nigam Limited; 
4. Jaipur Vidyut Vitran Nigam Limited; and 
5. Jodhpur Vidyut Vitran Nigam Limited· 

6. Punjab State Electricity Board; and 

-~ 7 ... Haryana Power Generation Corporation Limited; 

GUVNL 
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lA. SCHEDULE lA: SITE 

The Site is located near south ofTunda Wand village at 22°49' N latitude and 69°30' E longitude 
in Mundra Taluka, Kutch District of coastal Guajrat area. The propos~d project site is located at 
22 km fi:om·,Mundra port-and 1:5··km·from Gul,fofKutch. 

Abo~t 2750' acres of land has been identified for the project covering villages ofTunda Wand, 
Khandagra and Nana Bhadia. Ouj of this, about 1250 acres of land has been identified.for main 
plant, about 1000 acres for ash disposal/dyke and 500 acres for colony. 

Nearest.Railway stations are Bhuj/Gandhidham/ Adipur. which- are .about 65/80no kms from .. the 
Site. Adipur is well connected to multi~terminal Mundra port through a broad gauge rail · 
network privately owned by Mundra Special Economic Zone Authority. Nyarest Airport is Bhu· 
which is 70 km away from the Site. & 

~0 
,.,..~ 

The water source for the project is sea water from the Gulf of Kutch which is about 1. .... frof!J. 
~s~. ~ ' 

Source of coal for the project will be ·imported coal. 

Vicillity map of Site is enclosed. 
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2. SCHEDULE.2: INITIAL CONSENTS 

PARTl 

1. Necessary environmental and forest clearGl?ces for the Power Station 

ii. Coastal regulation zone clearance 

PART2 

The tasks as mentioned in.Article 3.11A shall also be deemed to be part ofthe Initial Consents 
on their completion within the time period provided therein. 

GUVNL 
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SCHEDULE 3: CALCULATION OF 'X' DAYS 

(\ 
,~\ 
. CGPL GUVNL 

(Refer Article 11.5.7) 

Number of times a Notice has been issued 
under Article 11.5.2 to the defaulting.' Procurer . . .. . .... , .,..... .. . 
prior to present occurrence 

1st time 2nd time 3rd time 4tb time 
a'nd 

onwards 

x=20 x=25 
days days 

x=20 x=30 
days days 

x=20 x·=35 
days days 

x=20 x=40 
days days 

x=20 x=45 
days days 

89 
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fi .. 

x=40 
x=60 
days 

days 

x=45 
x=65 

.:days 
days 

x= 50 
x= 70 

days 
days 

x= 55 
x= 75 
days 

days 

x=60 x =90 days 
days 
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4. SCHEDULE 4: FUNCTIONAL SPECIFICATION 

1.1 
Grid Conditions at Interconnection .Point 

S. No. Description I Voltage Level 400 kV 220 kV 

i) Nominal Voltage kV 400 220 
ii) Maximum Voltage kV 420' 245 
iii) Minimum Voltage kV 380 198 
iv) Lightning impulse withstand voltage (kVp) 

a) Line 1550 1050 
b) Transformer (winding) 1300 I 950 

c) Other Substation Equipment and 
~ransfonner bushings · · 1425 1050 

v) Switching impulse withstand voltage (kVp) 
a) Line 1050 NA 
b) Transformer (winding) 1050 NA 

c) Other Substation EQuipment 1050 NA 
vi) Rated Breaking current capability of 

switchgear (kA) for 1 sec. 50 40 
vii) Fat..ilt clearance time (ms) (1st stage of 

protection) 100 100 
viii) Creepage Distance (mm/kV) 31 31 

1.2 Generating Units I 

a) Frequency Nominal Hz 50 
Variation % +3 to -5 

I 

20 to 27 (As per 
b) Voltage Nominal kV manufacture standard) 

Variation % +5 to -5 

Combined voltage and 
C) freQuency Variation % +5 to -5 

0.90 lagging to 0.95 
d) Power Factor leadinQ 

1.3 1 Ramp Rates 

All Units of the Power Station shall be capable of increasing or decreasing their output 
(generation level) by not less than one percent (1 %) per minute. Such capability shall be 
demonstrated during the Unit load of more than 50o/o. 
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SCHEDULE 5: COMMISSIONING AND TESTING 

.Performance Test 

(a) The Performance Test shall be conducted under any and all ambient conditions 
(temperature, humidity etc.) and any and all Fuel qualities that ·may exist during the time 
of the Perfonnance Test and no corrections in final gross and net output of the Unit will 
be allowed as a result'ofprevailing ambient conditions or Fuel quali.ty.. · 
(b) The correction curves will only be used if the Grid s·ystem operation during 'the 
Performance Test exceeds Electrical System Limi~. 
(c) The Perfonnance Test shall be deemed to have demonstrated the Contracted Capacity 
of the .Unit under all designed conditions and therefore no adjustments shall be made on 
account of fuel quality or ambient conditions. ' 
(d) The Seller shall perfonn in respect of each Unit a Performanc~ Test,. which such Unit 
shall be deemed to have passed if it operates continuously for seventy two consecutive 
hours at or above ninety five (95) percent of its Contracted Capacity as existing on the 
Effective Date and within the Electrical System Limits and the Functional SpeCifications., 

\ For the purposes of any Performance Test pursuant to this sub-article 1.1, the Electrical 
\l System Limits to be achieved shall be as follows: 

.. •.;\ (a) ·· Voltage 

The Unit must operate within the voltage levels described in the Functional 
Specification for the duration of the Perfonnance Test. If, during the Performance 
Test, voltage tests cannot be perfonned due to Grid System~ data supplied from 
tests . of the generator step-up transfonners and generators supplied by the 
manufacturers shall be used to establish the ability of the Unit to operate within 
the specified voltage limits., 

(b) Grid System Frequency 
The Unit shall operate within -the Grid System frequency levels described in the 
Functional Specification for the duration of the Performance Test. 

:(c) Power Factor 
The Unit shall operate within the power factor range described in the Functional 
Specification for the duration of the Perfonnance Test. If, during the Perfonnance 
Test, power factor tests cannot be performed due to the Grid System, data 
supplied from tests of the generators and the generator step-up transformers 
supplied by the manufacturers shall be used to establish the ability of the Unit to 
operate within the specified power factor range. 

(d) Fuel quality and cooling water temperature 
The Unit must operate to its Contracted Capacity with Fuel quality and water 
temperature available at the time of Testing and no adjustment shall be allowed 
for any variation in these parameters. 

111 As a part of the Performance Test, the Seller shall demonstrate that the Unit meets the 
Functional ifications for Ramping rate as mentioned in Schedule 4. For this purpose, 
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representative samples of ramp rates shall be taken, by ramping up or down the gross turbine 
load while maintaining the required temperatures and temperature differences associated with 
each ramp rate within the turbine while maintaining all other operational parameters within 
equipment limits. 

iv Further, as a part of the Perfonnance Test, the Unit shall t~sted for compliance with 
parameters· of:Supercriticat· Technology 
1.2 Testing and Measur~ment proced~res applied during Perfonnance :Test shall be in 
accordance with codes, practices or procedures as generally/ normally applied for the 
Performance Tests 

1.3 The Seller shall comply with the prevalent Laws, rules and regulations as applicable to the 
provisions contained in this Schedule from time to time. 
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6. SCHEDULE 6: AV AILABILITJ FACTORS 

'The following matters shall be determined as per the provisions of the Grid Code and ABT: 

a. Availability declaration and calculation of Availability or Availability Factor; 

b. Requirement for Spinning Reserves; 

c. Procedure for revision of Availability; 

d. · Consequences of failure to demonstrate capacity or misdeclarations of capacity; and 

e. Other matters which may be.related to Availability or Avai18:bility Factor. 

\. 
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7. SCHEDULE 7: TARIFF 

1.1 General 

i. The method of detennination of Tariff Payments for any Contract Year during the Tenn 
of Agreement shall b.e.in accordance withJhis Schedule. 
ii. The Tariff shall be paid in two parts comprising of Capacity and Energy Charge. 
iii. For the purpose of payments, the Tariff will be Quoted Tariff, escalated as provided in 
this Schedule 7 for the applicable Contract Year as per Schedule 11 . 
. iv. The full Capacity· Charges ·shall be payable based on the Contracted Capacity at 
Nonnative Availability and Incentive shall be provided for Availability beyond 85% a3 
provided in this ·schedule sliall be given. In: case of Availability being lower th~· ~= 
Nonnative Availability, the Capacity Charges shall be payable on proportiona . ...;.~ 
addition to the penalty to be paid by Se~ler as provided in this Schedule. ~f ·'· 

~f. v { 
1.2 Monthly Tariff PayJ;Ilent V:. \ 

................ ......, 
1.2.1 Components ofMonthly TariffPayment ANO 

The Monthly Bill for any Month in a Contract Year shall consist of the following: 

i. Monthly Capacity Charge Payment in accordance with Article 1.2.2 below; 
ii. Monthly Energy Charge for Scheduled Energy in accordance with Article 1.2.3 below; 

. iii. Incentive Payment. determined in aecordance with Article 1.2.4 below (applicable on 
I 

annual basis and·included only in the Monthly Tariff Payment for the first month of the next 
Contract Year); 
iv. Penalty Payment determined in accordance with Article 12.5 below (applicabl;~~pp 

annual basis and included only in the Monthly Tariff Payment for the first month of~~next 
Contract Year)· . ft +-

v. Penalty Pa~ent detennined in accordance with Article 1.2.8 below (applicable ot·~ual 
pasis and includ~d only in the Monthly Tariff Payment for the first month of fhe ·next 
Contract Year); 

1.2.2 Monthly Capacity Charge Payment 

The Monthly Capacity Charge Payment for any Month m in a· Contract Year n shall be 
cal.culated as below: 

IfCAA >= NA, FCm= Lj (NA X AFCy11; X CCXL)- 'LFC(m-1) 

Else: 
FCm= L (AFC)rn X AA X CCXL)- "LFC(m-1) 
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where: 

.LJ is the summation·of all the relevant values separately for each ·settlement period from the 
start of the contract year in which Month "m" occurs upto and including Month "m" 

FCm is the Capacity Charge payment for the Month m (in Rupees) 

AFCyn is the Capacity Charge and is sum of a) Payable Escalable Capacity Charges 
AEFCyn and b) Payable Non.Escalable Capacity Charges ANEFCyn for the month in which 
the relevant settlement period occurs .in Contract Year n (in Rs per kWh) and computed as 

, "~ent1oned hereunder; · · . 

. AEFCyn is the Payable Escalable Capacity Charges for month in which the relevant 
,\' j.. . ttlement period occurs in the Contract Year "n", expressed in Rupees/k \Vh and is equal to 
:. Quoted Escalable Capacity Charges. as provided in Schedule 11 for the first Contract 

ar and for subsequent Contract Years duly escalated by the following fonnula; · 

= QAEFCyn * p/q 

Where, 

QAEFCyn is the Quoted Escalable Capacity Charges (in Rs./kWh) in the first Contract Year 
. as per Schedule 11 · 

p is the Escalation Index as per Schedule 9 at the beginning of the Month in which the 
relevant settlement period occurs (expressed as a number) 

q is the Escalation Index as per Schedule 9 applicable as at the beginning of the first 
Contract Year men.tioned in Schedule 11 (expressed as a number) 

ANEFCyn is the.Payable Non Escalable Capacity Charges for the month in which the 
relevant settlement period occurs, expressed in Rupees/kWh and is equal to the Quoted Non 
Escalable Capacity Charges for the Contract Year in which such month occurs, as provided 
in Schedule 11 

CAA is the cumulati~e AvailabilitY, as per REA, from the first day of the Contract Year 
"n" in which month "m" occurs upto and including Month "m"; 

AA is the Availability, as per REA, in the relevant Settlement Period (expressed as a 
percentage of Contracted Capacity in such Settlement Period); 

I cc is t?~ Contracted c'apacity in the relevant Settlement Period (expressed in kW); 
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L is the number of minutes in the relevant Settlement Period, as divided by total number of 
minutes in one hour, (expressed as hours); 

NA Normative A vaila.bility; 

l:FC(m-1) is the cumulative Capacity Charge payable from the. first day of the Contract 
Year· 'Sn''· in ·which ·month .. '4m"~ occurs· upto .. and including··Month- fsm·-l'~ ··but ·not including 
month "m", (in Rupees); 

Provided, no Capacity .Charges shall be paid for the Settlement Period during which the. 
· RLDC pas not allowed· the operation of the Power Station due to Sellers failure to-operate it 
· as per the provisions of Grid Code. 

1.2.3 Monthly Energy Charges 

The Monthly Energy charges will be calculated as under: , 

·The Monthly Energy Charges for Month "m" shall be calculated as under: 
I . 

JvfEPm = AEOm x MEPn 

Where: 

Jvf:EPm is the Monthly Energy Charges for Month m (in Rs.) 

AEOm is the Scheduled Energy during the Month m (in kwh) 

MEPn is the Energy Ch~ge, in Rslkwh,, and is the sum of (a) (i) Payable Escalab ~ 
Energy Charges (M;EFEPn) (ii) . Payable Escalable Transportation Energy· . 
(METEPn) (iii) Payable' Escalabl((Fuel Handling Energy Charges (MEFHEPn) and (i) 
Payable Non Escalable F~l_g£~£~J,:',,,£~.~!]~~ (MNEFEPn)' (ii) P<\yable Non Esca ~~ e ·~; 
Transport~!iQll.,gQ~~gy .g~arges .CMNETEPn) (iii) Payable N~?. Es~~~~bl~. F~el. ~~~~~~-·~ 
Energy Charges (MNEFHEPn) for ~he Contract Year "n" in which. Month ''m'' occ'urs and 
computed as mentioned hereunder: 

MEFEPn = QMEFEPn * p/q * FXn Rate 

Where, 

QMEFEPn is the Quoted Escalable Fuel Energy. Charges quoted in the first Contract Year as 
per Schedule 11 
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,p is the Escalation Index as per Schedule 9 ·at the beginning ofMonth "m" (expressed as a 
number) 

q' is the Escalation Index as per Schedule 9 as· at the Bid Deadline (expressed as a number) 

F~ shall be the simple average of closing SBI TT buying rate (for Rs.!US$) for last fifteen 
(15) days prior to the first day of Month "m" for which such exchange rates are published by 
SBI. 

METEPn = QMETEPn * p/q * FXn Rate 

QMETEPn is the Quoted Escalable Transportation Energy Charges quoted in the first 
Contract Year as per Schedule 11 

p · is the Escalation Index as per Schedule 9 at the beginning of Month "m" (expressed as a 
number) 

q is the Escalati~n Index as per Schedule 9 as at the Bid Deadline (expressed as a numbe~) 

FXn shall be the simple average of ~losing SBI TT buying rate (for Rs./US$) for last :fifteen 
(15) days prior to the first day of Month "m'' for which such exchange rates are published by 

'SBI. 
-~:.;~ 

' MEFHEPn= QMEFHEPn * p/q 

FHEPn is the Quoted Escalable Fuel Handling Energy Charges quoted in the first 
ntra'ct Year as per Schedule 11 ' 

... /~·.,;' 
~ p i~ the Escalation Index as per Schedule .9 at the beginning of Month "m" (expressed as a 

numb:.'er) 

q is the Escalation Index as per Sched~le 9 as at the Bid Deadline (expressed as a number) 

MNEFEPn is the Payable Non Escalable Fuel Energy Charges of the Contract Year in which 
month "m" occurs expressed in Rs.!kwh and shall be calculated as under: 

MNEFEPn = QNEFEPn * FXn Rate 
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QNEFEPn is equal to the Qu~ted Non Escalable Fuel Energy Charges of the Contract Year 
in which month "m" occurs, as provided in Schedule 11 

FXn shall be the simple average of closing SBI TT buying rate (for Rs./US$) for last fifteen 
(15) days prior to the first day of Month "m" for which such exchange rates are published by 
SBI. 

MNETEPn is the Payable Non Esct+lable Transportation Energy Charges of the Contract 
Year in which month "m" occurs expressed in Rs. !kwh and shall be calculated as under: 

MNETEPn = QNETEPn * FXn Rate 

Where, 

QNEF.EPn is equal to the Quoted Non Escalable Transportatio11: Energy Ch 
· Contract Year in which month "m" occurs, as provided in Schedule 11 

FXn shall be the simple average of closing SBI TT buying rate (for RsJUS$) for last fifteen 
(15) days prior to the first day of Month ''m'' for which such exchange rates are published by 
SBI. 

MNEFHEPn is the Payable Non Escalable Fuel Handling Energy Charges of the Contract 
'Year in which month "m" occurs expressed in Rs. !kwh _and shall he eq~al to the Quoted Non 
Escalable Fuel Handl~g Energy Charges of the Contract Year in which month "m" occurs, 
as provided in Schedule 11 

1~2.4 Contract Year Energy Incentive Payment ·~·:'0~~~\~~:~ 
. ' ·< ·.\ ' 

If and to the extent the Availability in a Contract Year exceeds eighty five percent (85%), an ( 
incentive at the rate of 40% of the Quoted Non Escalable Capacity Charges (in Rs.lkWh) for 
such Contract Year mentioned in Schedule 11, subject to a maximum of 25 paise/kWh shall· 

· be allowed on the energy (in kwh) corresponding to the Availability in excess of eighty five 
percent (85%) . 

. 1.2.5 Contract Year Penalty for Availability below 75%) during the Contract Year 

In case the Availability for a Contract Year is less than 75%, the Seller shall pay a penalty at 
the rate of twenty percent (20%) of the simple average Capacity Charge (in Rs./kWh) for all 
months in the Contract Year applied on the energy (in kwh) corresponding to the difference 
between 75% and Availability during such Contract Year. 

1.2.6 Devia:tion from the schedule 
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Variation between Scheduled Energy and actual energy at the Delivery Point shall be 
accounted for through Unscheduled Interchange (UI) Charges as detailed in the Grid Co~e 
andABT. 

1.2.7 Transmission/Wheeling Charges and Scheduling Charges 
The payment of transmission/wheeling charges shall be settled b~tween the CTU/STU and 
the respective Procurer. :The payment ·of.s.cheduling .charge.s to. the .re.spective . .nodal agency 
(RLDC or SLDC) shall be the responsibility of the Procurers. 

'1.2.8 Penalty and rights relating to Minimum Guaranteed Quantity of Fuel 

:• #jio. In case Seller has to pay penalty to the Fuel supplier for not purchasing the minimum 
· · S. uaranteed·-quantity ·of .Fuel mentioned in the Fuel ,.SupplyA-greement··and· ·if during that 

1 ; · ntrac~ Year Availability of the Commissioned Units is greater than the Minimum Offtake 
• ) . arantee but all the Procurers taken together haye not Scheduled Energy corresponding to 
i j ~ ch Minimum Off-take Guarantee during that Contract Year, then Seller will raise an 
.~~~ invoice for the lower of the following amount, on the Procurers, who have individually not 

· . achieved Minimum Off-take Guarantee during that Contract Year, in proportion to their 
· difference between Scheduled Energy assuming offtake corresponding to Minimum Offtake 

Guarantee and Scheduled Energy (as applicable to such Procurer/s) for the following amount 
(a) penalty paid to the Fuel supplier under the Fuel Supply Agreement in that Contract Year, 

~::'E·~along with documentary pr~offor payment of such penalty, or . . .. 
· .. "'r~~ij~ an amount correspondmg to twenty percent (20%) of cumulative Monthly Capactty 

'"'tliarge Payment (in Rs.) for all the Procurers made for all the months in that Contract Year 
· multiplied by (1- x/y) where: · 

X is the Scheduled Energy' during the Contract Year for all Procurers (in kwh); and 
Y is the Scheduled Energy corresponding to Minimum Offiake Guarantee for all Procurers . 
during the Contract Year (in kwh). 

Within-ten (lO)·days ofthe end ofeach Month after the COD ofthe first Unit, the Seller shall 
provide a statement to all the Procurers, providing a comparison of the cumulative dispatch 
for all previous Months during the Contract Year with the Minimum Offiake Guarantee of 
the Procurers. Further, such statement shall also list out the deficit, if any, in the Fuel offiake 
under the Fuel supply agreement, due to cumulative dispatch being less than the Minimum 
C?ffiake Guarantee. In caSe of a Fuel offiake deficit, within a period of fifteen (15) days from 
the date of receipt of the above statement from the Seller and after giving a prior written 
notice of al least seven (7) days to the Seller and all the other Procurers, the concerned 
.Procurer(s) shall have. the right to purchase themselves such deficit at the same price at which 
such deficit fuel was available to the Seller under the Fuel supply agreement and to sell such 
deficit to third parties. Such right of Procurers with regard to deficit fuel shall be in 
proportion to their respective shortfall in Minimum Offtake Guarantee 

1.2.9 Tariff for the period pri?r to Scheduled COD of first unit and for Contract Years 
beyond 25 years from the COD of the first Unit 

1'. 

(\ 
VT 
CGPL GUVNL 

./ 

99 

MSEDCL 

167



Power Purchase Agreement 

The Tariff for the period pric;n to Scheduled COD of the first unit shall be the Quoted Tariff of 
the first year with escalation for the relevant period only for Energy Charges. The Tariff for the 
Contract Years beyond the 25 years from the COD of the first Unit shall be the Quoted Tariff of 
the 25th year from the COD of the first Unit with applicable escalation. 

1.3 SETTLEMENT OF BILLS 

1. The penalty of ~ctual Availability shortfall during the Contract Year, Deviation· from the 
· schedule, Transmission & Scheduling Charges and Penalty to be paid to fuel supplier will be 

settled as detailed in Article 1.2.2, Article 1.2.5, Article 1.2.6, Article 1.2.7 and ·Article 1.2.~ 
ofthis Schedule. · /;,..,... ... ::::;.,; 

;_,· '.e 

i 
2. Notwithstanding anything contained in this agreement, no separate reimbursement!.~h~lll be 
allowed for the cost of the secondary fuel. \ · 

f\ 
~ 
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8. SCHEDULE 8: DETAILS OF INTERCONNECTION POINT AND FACILITIES 

L The Interconnection Point or Delivery Point shall be point from where the power from the 
Power Station Switch Yard Bus is being .injected into the Transmission N~twork'. 

2. The Seller shall be required to provide the following facilities in the Power Station Switch 
Yard 

:;:::~:~~·.," ~~ ~: ::~~~~~r!m be steppedup to 400 kV and the generator Days required will be 
.. ·,pro:vided in.the 400. kV switchyard by .the~bidder. In. addition to the. number of generating 

bays depending upon no. of generating units, the requirement at generating switchyard 
from evacuation point of view based in the transmission requirement arrived at is as 
under: 

'..:J'i.;;. 

• All units to be stepped up to 400 kV 

400 kV bays for tennination ofGT's- 5 nos . 

. 6 nos. 400kV line. bays for Mundra-Limbdi (Chorania) 400kV D/C, Mundra
Jetpur 400kV D/C and Mu11;dra-Ranchodpura (Vadavi) 400kV D/C lines. 

• Switchable line reactor of 63 MV .AR at Mundra end on each of circuits of the 
Mundra-Limbdi (Chorania) 400kV D/C and· Mundra-Jetpur 4'00kV D/C lines and 
one 63 MV AR bus reactor at Mundra 765kV bus (i.e. 4 x 63 MV AR 400 kV 
switchable line reactors and 1 x 63 MV AR 400kV b.us reactor) 

• Space provision for 4 nos. 400 kV line bays for future expansion 

Start-up P~wer 
Start-up power to the project needs to be availed at 220kV for which the bidder would 
need to approach GETCO, Gujarat for providing 220kV line for generator start up· from 
nearby 220kV Grid S/S ofGETCO. . 
Necessary provision for 220kV switchyard, step dovvn from 220kV and station supply 
feeders etc. needs to be provided in the power plant. 

· 400 /220kV ICT for availing power supply for station auxiliaries from O'Wl1 generation or 
I the 400kV system also needs to be provided in the power plant. 
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9. SCHEDULE 9:. ESCALATION INDEX 

The index ("Escalation Index") to be applied for escalation of Quoted Escalable Capacity 
·charges and Quoted Escalable Energy Charges shall be computed by assuming that as on the. 
date of the Bid D~adline (for Quoted Escalable Ene.rgy Ch,ru.,-ges) ana Scheduled COD of ·first 
Unit (for Quoted E,scalable Capacity' Charges), the value of such Escalation Index is 100. 
Thereafter for each Month after the Bid Deadline (for Quoted Escalable Energy Charges) and· 
Scheduled COD of first Unit (for Quoted· Escalable Capacity Charges), the value of 
Escalation Index shall be computed by applying the per annum inflation rate specified 
for payment of escalable (or indexed) capacity charge and escalable energy c 
provisions of the Competitive Bidding Guidelines.· For the avoidance of doubt, if 
inflation rate specified by CERC is 4.7% per annum, then at the end of the first 
Bid Deadline, the value of the Escalation 1ndex shall be 1003917 [i.e. (100 + 
Quoted Escalable Energy Charges. Thereafter, at the end of the second month beyond 
Month, the value of the Escalation Index sh.all be 100.7833 [i.e 100.3917 + 4.7 /12)] and :su~~~. 

For the avoidance of doubt, the per annum inflation rate specified by CERC shall be revised only 
at the end of every ~ix months: 

,,}' 

Further, different per annum inflation rates can be specified by CERC for Quoted Escalable · · 
Capacity Charges, Q~oted Escalable Fuel Energy Charges, Quoted Escalable Transporta,Jion· 
Energy Charges, Quoted Escalable Fuel Handling Energy Charges. ' ' . 

The value of the Escalation Index shall be calculated upto the fourth decimal point. 

In case due to some reason, CERC discontinues the publication of the inflation rate mentioned 
above, then the Procurers Gointly) ap.d Seller shall replace the above inflation rate with an 
inflation rate which shall be computed on the same basis as was being used by CERC to estimate 
their notified inflatio~ rate. 
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10. SCHED{JLE 10: REPRESENTATION AND WARRANTIES ., 

I. Representations and Warranties by the Procurers 
Each Procurer hereby represents and warrants to and agrees with the Seller as follows and 
acknowledges and confinns that the Seller is relying on. such representations and warranties in 
connection with the transactions described in this A.greem,ent: · · 

· a) The·said Procurer has all requisite powers authorising and has been duly authorised to 
'- execute and consummate this ~greem.ent ; . 

· b) This Agreement is enforceable against the said Procurer in accordance with its terms; 
c) The consummation of the transactions contemplated by this Agreement on the part of 

the said Procurer will not violate any provision of nor constitute a default under, nor 
. : give rise .to .a .. power to cancel any charter, mortgage, deed o! trust or lien, lease, 

agreement, license, pennit, evidence of indebtedness, restriction, or other contract to 
which the said Procurer is a party or to which said Procurer is bound, which violation, 
default or power has not been waived; 

.-· d) The said Procurer is not insolvent and no insolvency proceedings have been 

·' 

instituted, nor threatened or pending by or against the said Procurer; 
e) There are no actions, suits, claims, proceedings or investigations pending or, to the 

best of the said Procurer's knowledge, threatened-in writing against the said Procurer 
at law, in· equity, or otherwise, and whether civil or criminal in nature, before or by, 
any court, ·commission, arbitrator or governmental agency or authority, and there are 

. no outstanding judgements, decrees or orders of any such courts, commission, 
arbitrator or governmental agencies or authorities, which materially adversely affect 
its ability to comply with its obligations under this Agreement. 

. . f) The quantum of Allocated Contracted Capacity of said Procurer does not exceed the 
projected additional demand forecast for the next three (3) years, as required under 
the Bidding Guidelines 

Each of the Procurers makes all the representations and warranties above to be valid as on the 
date of this Agreement. 

In the event that any of the representations and warranties made. by a Procurer in the Article 
above are not tn1e or are incorrect, the occurr~nce of such event would amount to· a Procurer 
Event of Default relatable 'to the Procurer making the. false or incorrect representation and 
warranty under Article 14.2 of this Agreement and the Seller shall have the right to terminate this 
Agreement in accordance with Article 14 ofthis Agreement. ' 

2. Representation and Warranties of the Seller 

The Seller hereby represents and warrants to and agrees. with the Procurers as follows and 
a~knowledges and confinns ·that the Procurers are relying on such representations and warranties · 
in ~onnection'with the transactions described in this Agreement: 

./· 

GUVNL. 

103 

MSEDCL ~ ~B ,,, 

171



Power Purchase Agreement 

a. It has all requisite power authorising and has been duly authorised to execute and 
eonsummate this Agreement; 

b. This Agreement 1s enforceable 'against it in accordance with its terms; 
c. The consummation of the transactions contemplated by this .t}gre~ment on the part of 

the Seller will not vioiate any provision of nor constitute a default under, nor give rise 
to a power to cancel any charter, mortgage, deed of trust_or lien, lease, agreement, 

" Hcense;·pennit,··evidence··ofindebtedness; ·restriction,···or ·oth-er·contract to which the 
Seller is a party or to which the Seller is bound which violation, default or poyver has 
not been waived·; 

d. 'The Seller is not insolvent and no insolvency proceedings have been instituted, not 
threatened or pending by or against the Seller; 

e. There are no actions, suits, claims, proceedings or. investigations pending Of, to the 
best of Seller's ·lffiowledge, threatened in writing agamst the Seller at law, 'i4 eqtilty, 
or otherwise, and whether civil or criminal in nature, before or by, any court, 
commission, arbitrator or govemmerital agency or authority, and there ~ &e no · 
OlJ.tstanding judgements, decrees or orders of any such courts, commission, arbitrator 
or governmental agencies or authorities, which materially adversely affect its ability 
to execute the Project or to comply with its obligations under this Agreement. 

f. The Selected Bidder has neither made any statement nor provided any 
· i:tifonriation in his Bid, which was materially inaccurate or misleading at the time 
when such statement was made or information was provided. Further, . all the 
confinnations, undertakings, declarations and representations made in the RFP Bi4.:are · j 
true and accurate and there is no breach of the same. :' · 

The Seller makes all the representations and warranties above to be valid as on the date .... IJ:~O!!p 
Agreement, except as stated in sub-article (f) above. 'R~"' ... 

-.J r.· "\ _, ( ' ..-, 
' In ·the event that any of the representations and warranties made by the Seller in . nA._rtic e ·1 

above not true or are incorrect, the occurrence of such event would amount to a Selle vent of~ 
De~ult under Article 14.1 of this Agreement and the Procurers shall have the right to f: "ate· .. 
this Agreement in accordance with Article 14 of this Agreement. ~ 
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~2. SCHEDULE 12: LIST· OF ARTICLES 

Llst of Articles under Which rights and obligations of the Procurers (including all matters 
incidental thereto and related follow-up), which are required to be undertaken by the Procurers 
jointly, ·wn1·be perforrtl'ed by Lead ·Prdcurer for1Uld~on·behalfofali the ·Procurers 

.. Article 1.1 
- Article 2.2 
r- 'Article 3. I .2 
- Article 3.1.3 (i) 
- i\lticle 3.3.2 

Article 3.3 .3 
- i\Iticle 3.4.5 
- f\Iticle 4.3.2 

Article 4.7.2 
.. Miele 5.3 
- Article 5.5 

Miele 5.7.1 
- Article 6.2.3 

Article 8.1.1 
- Article 8.1.2 

Article 8.1.3 
- Article 8.1.4 

Article 8.1.5 
- Aurticle 8.1.6 
- Miele 8.2.2 (c) 
- )Uticle 13.3.2 
- Miele 14.1 (ii) 
- Miele 14.1 (ix). 
- Miele 14.1 (x) 
- Miele 14.1 (xi) 
- Miele 14.3.1 

and any other Articles of this Agreement not specifically mentioned herein, which provide for a 
joint action by ~11 the Procurers. 
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13. SCHEDULE 13: ALLOCATED CONTRACTED CAP A CITY 

Contracted Capacity allocated to each of the Procurers shall be as ~der 

Mundra .. UMPP 

Procurer wise allocation and n'ame of authorised entity 

-s:Jto. Procuring Utility Allocated Allocated 
Contracted Capacity Contracted 

~·~~~--~~--------~-------------+----(P~e~rc_e_n~ __ g_e) __ -;---C~a_p_ac_i_ty_.(_M_~ __ _, 

'"'~~ . . ,.~, 
47.500% 1805.00 ) "" Gujarat Urja Vikas Nigam Limited - .~~-+~~--~----~~------~~---------------r------------~ 

) i 
~ brh~Z--~H~a-cy-an_a_P~o-w_e_r~G~e-n_e_m~ti~o-n------~~-------1~0~.0~0~0~%~------------~ 

~t.~ /~. Corpomtion Limited 380.00 

~~~+=~~--~-=--~----~------------~--------~ 3 Mahamshtra State Electricity 

4 

5 

5bA'· 

Distribution Company Limited 

Punjab State Electricity Board 

·Rajasthan Power Procurement Centre -
authorised entity on behalf of 
J~lipt.ir Vidyut Vitran Nigam Ltd. 
Ajmer Vidyut Vitran Nigam Ltd. 
Jodhpur Vidyut Vitran Nigam Ltd .. 

Total 

CGPL 
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~~ 

------· 

20.000% 760.·00 

12.500% 475.00 

3.600% 136.80 
3.600% 136.80 
2.800% 106.40 

100% 3800.00 

n..-. 
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175



14. SCHEDULE 14: CAP~TAL STRUCTURE SCHEDULE 

(this will need to be filled up on or before NTP) 

. t 
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15. SCHEDULE 15: FORMAT OF THE PERFORMANCE GUARANTEE 

, In consideration of the [Insert name of the-Selected Bidder or Selected Bidder on behalf of the 
Seller] agreeing to .undertake the obligations under the PPA and. the other RFP Project 
Documents and [Insert the name of the Procurer], agreeing to execute the PPA and the other RFP 
Project Documents inter alia with the Seller, regarding setting up . the ·Power Station of the 
capacity of ........... MW,at ............ [.In~ert name ofth,y place] for supply of power there from. 
on long tenn basis, the (insert name of bank] hereby agrees unequivocally, 
irrevocably and unconditionally to pay to [Insert Name ofthe Procurerl at [insert the Place from 
~he address of the respective Procurer indicated in P P A 7 forthwith on demand in writing from 
[Name of the Procurer 7 or any Officer authorised by it in this behalf,. any amount upto and not 

. exceeding Rupees only [Insert the amount o~ the bank guarantee in 
' re~p~ct ·of the respective Procurer · as · per·· the · te.nns of PPA], ···on behalf· of M/s. 
-~------- [Insert name of the Seller or the Selected Bidder on behalf of the 

This guarantee shall be valid and binding on this. Bank up to and including 
------- and shall not be terminable by notice or any change in the constitution of 
the Bank or the tenn of contract or by any other reasons whatsoever and our liability hereunder 
shall not be impaired or discharged by any extension of time or variations or alternations made, 

_._gwen, or agreeo With or without out" kilowledge or consent, ··by or 'between parties to the. 
res~tive agreement. . 

.. lit• 

~ 

~--{~y Our liability under this Guarantee is restricted to Rs.' (Rs. · 
') '1~ . only). Our Guarantee shall remain . in force. until 
. ) t'» ~: ·: ? · . The Procurer shall be entitled to invoke this Guarantee till __ [Insert 

J) -~ -\vhich is 30 days afterthe date in the preceding sentence]. · · 

~;~ 9?~tor Bank hereOYexpressly ~es that it shall. not require any proof~ addition to the 
-wntte.n demand by the Procurer, made m any fonnat,. ratsed at the above mentioned address of 
the Guarantor Bank, in order to make the said payment to the Procurer. 

The Guarantor Bank shall make payment hereunder o~ first demand without restriction or 
conditions and notwithstanding any o~jection by the Seller and/or any other person. The 

1 Guarantor Bank shall not require the Procurer to justify the invocation of this BAN,K 
GUARANTEE, nor shall the Guarantor Bank have any recourse against the Procurer in respect 
of anly payment made hereunder 

The Guarantor Bank hereby agrees and acknowledges that the Procurer. shall have a right to 
invoke this BANK GUARANTE in part or in full, as it may deem fit. 

1his·BANK,GHARAN'fEE··shall-be interpreted ·in ·accordance with the ·laws ofindia .. 

MSEDCL PSEB 
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Power Purchase Agreement 

The Guarantor Bank represents that this BANK GUARANTEE has been established in such 
fonn and with such con~ent that it is fully 'enforceable in accordance With its tenns as against the 
Guarantor Bank in the manner provided herein. 

This' BANK GUARANTEE shall not be affected in any manner by reason of ·merger, 
amalgamation, restructuring or any other change in the constitution of$e Guarantor Bank. 

This BANK GUARANTEE shall be a primary obligation of the Guarantor Bank and accordingly 
the 'Procurer shall not be obliged before enforcing this BANK GUARANTEE to take any action . 
in .any court or arbitral proceedings against the Seller, to make any claim against or any demand 
on the Seller or to give any notice to the Seller or to enforce any security held by the Procur · 

.,to exercise, levy or enfOrce any distress, 4ilig~nce or other l'rocess agains~ the Sell~r. . . · 'ff';:!' 
The Guarantor Bank acknowledges that thts BANK GUARANTEE 1s ,not person 8> (the4 

Procurer and. may be assigned, in whole or in part, (whether absolutely or by way of sec 'ty).by 
Procurer to any entity to whom the Procurer is entitled-to assign its rights and obligation · ~1'-
the P.PA. ~~ 

Notwithst~ding anything 'contained hereinabove, our liability under this Guarantee is restricted 
to Rs. ..(Rs. o11,ly) and it shall remain· in force until 
____ .[Date to be inserted on the basis of Article 3.1.1 ofPPA]. We are liable to pay the 
guaranteed amount or any part thereof under this Bank Guarantee only if the Procurer serves . 
upon us a written .claim or demand. 

Signature-------
Fov 

Banker's Seal and Full Address. 

\\ 
~ 
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16. SCHEDULE 16: SELECTED BID 

.· .. 

I' 

.;').:,~·-i:§\lp91J;,of:·~RW$t,frsm:cputaJ,.Gtdarat eawer::~llt\~ . 
• 1. ••• • • 

:;l:·.:·:·:· .......... . 

. : :s.ec~on. · .''·i::%;~·: ;· :. , .. ··'.··~dpJ.i~n . 
,; 

···,;::.1:.··:'.~.~r· .. 
:·· ·. :.::;. 2:-·:::.:~,:a...~~· 

14'. 

.. +&' · ... . . . . 
. ' ' ' . . . . 

~iC,; ·~11::.,, :·:: .;: " . 

. · ... 4':-:=~~=COD .:·:;~·&· .. · ... 1.~~~~::· ·: 

~~~~~~:~.;~··~:~~~~~~~~~~--~~~~ 
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17. SCHEDULE 17: SUBSTITUTION RIGHTS OF THE LENDERS 

1. · Substitution of the Seller 

a) 

b) 

2. 

Subject to the terms of the PPA, upon occurrence of a Seller Event of-Default under the 
PPA, the Lenders shall, have the right to seek substitution of the Seller by a Selectee for 
the residual period of the PPA, for the purposes of securing the payments of the Total 
Debt Amount from the ·seller and performing the obligations of the Seller, in accordance 
with the provisions ofthis Schedule. 

The Lenders may seek to exercise right of substitution by an amendment or novation of 
the PPA and other Project Documents. ex~cuted between Procurers· and the Seller in 
..favour of the Selectee, the Procurers'and the Seller shall cooperate with the Lenders to, 
carry out such substitution. 

Procurers Notice of Default 

· ·. ~·: :~ .: >, The relevant Procurer. (i.~. the Procurer who serves the Preliminary Default Notice on the . 
· Seller as p~r this Agreement) shall, simultaneously also issue a copy of the same to the· 

Lenders. 

3. 

b) 

Substitution Notice 

In the event of failure of the Seller to rectify the event giving rise to Preliminary Default 
Notice and on receipt of a copy of the tennination Notice by the Procurer, the Lenders, 
either on their own or through its representative ("the Lenders' Representative") shall be 
entitled to-notify the Procurers and the Seller of the intention of the Lenders to substitute 
the Seller by the Selectee for the residual period of the PPA (the "Substitution Notice"). 

Interim operation of Project 

On receipt of a Substitution Notice, no· further action shall be taken by any Party to 
tenninate the PPA, except under,and in accordance with the tenns of this Schedule 17 of 
this AgreemenC ' 

On issue of a Substitution Notice, the Lenders shall have the right to request the 
Procurers to enter upon and takeover the Project for the interim and till the substitution of 
the Selectee is complete and to otherwise take all such steps as are necessary for the. 
cont~ued operatio'ri and maintenance of the Proj~ct, including levy, collection and 
appropriation of payments thereun.der, subje'ct to, the ser-ViCing ·ai mo'nies owed in respect 
of the Total Debt Amount as per the Financing Agreements and the Seller shall 
completely cooperate in any such takeover of the Project by the Procurers. If the 
Procurers, at their sole and exclusive discreti9n agree to enter upon and takeover the 
Project, till substitution of the Selectee in accordance with this Agreement, such 
Procurers shall be compensated for rendering such services in accordance with clause 
1 0.1.3 herein. ·· · 
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c) If the Procurers refuse to takeover the Project on request qy the Lenders in accordance 
with clause 5(b) above, th~ Seller shall have the duty and obligation to continue to 
operate the Project in accordance with the PP A till such time as the Selectee is finally 
substi~ted under clause 8.8 hereof. 

The Lenders and the. Procurers shall, simultaneously have the right to commence the 
process of substitution of the Seller by the Selectee in accordance with these tenns and 
the Seller hereby" irrevocably consents to the same. 

6. Process of Substitution of Seller 

The Lenders' Representative .may, pn delivery of a Substitution Notice notify the. 
I Procurers and the Seller on behalf of all the Lenders about the Lenders' decision to invite · 

anq·negotiate, at the cost of the Lenders, offers fron;1 third parties to, act as Selectee, either 
through private negotiations or public auction ·and I or a tender process, for the residual 
period of the PPA. Subject to and upon approval of the Lead Procurer referred to in· 
clause 8.5, such Selectee shall be entitled to receive all the rights of the· Seller and shall 

. undertake all .the obligations of the Seller und~r th~ PPA and other ~reject ~ 
executed between the Seller and the Procurers, ·m accordance with these !-...- I; 
substitution. . . ~ I' r ~ ~ 

J ( 

The Lenders and the Seller shall ensure that, upon the Lead Procurer approving 
Selectee, the Seller shall transfer absolutely and irrevocably, the ownership of the ..J 
to such Selectee simultaneously with the amendment or novation of the PPA\il_id-.2~~~. 
Project Docume~ts e~ecuted between the Seller and the Procu~rs in favour~-
Selectee as menttoned m clause 1 (b). . ··· · 

7. I Modality for Substitution 

7.1 Criteria for selection of the Selectee. 

The Lenders and I or the Lenders' Representative shall in addition to any other criteria 
that they may deem fit and necessary, apply the following criteria in the selection ofth~ 
Selectee: 

(a) if the Seller is proposed to be substituted during the Construction Period, the 
Selectee shall possess the technical and financial capability used to pre-qualify 
bidders in the RFQ stage (including the methodology prescribed therein) to 
perform and discharge all the residual duties, obligations and liabilities· of the 
Seller .. und~r the PPA. If the Seller is proposed to be substituted during the 
Operation Period, this criteria shall not be applicable. 

(b) the Selectee shall have the capability and shall unconditionally consent to assume 
the liability for the payment and discharge of dues, if any, of the Seller to the 

.Procurers .. under. and in accordance with the PPA and also payment of the Total 
Debt Amount to the Lenders upon terms and conditions as agreed to between the 
Selectee and the Lenders; 
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the Selectee shall have not been in breach of any agreement between the Selectee . 
and any Bank or any Lender or between the Selectee and any of the Procurers, 
involving sums greater than Rupees twenty (20) crores at any time in. the last two 
(2) years as on the date ofthe·substitution ofthe Seller. 

any other appropriate criteria, whereby continuity in the performance of the 
Selectee's obligations under the PPA is maintained and the security in favour of 
the·Lenders under the Financing·Agreements is· preserved. 

Modalities 

The following modalities shall be applicable to any substitution of th~ Seller by the 
Selectee pursuant to this Agreement: 

~.1 The Lenders' Representative shall on behalf of the Lenders propose to the Procurers (the 
. \~.. ~!::~:a!") pur.suant to sub-clause 8.2 below, the name of the Selectee for acceptance, 

8.2 

8.3 

(a) grant of all the rights and obligations under th~ PPA and the other Project 
Documents executed between the Procurers and the Seller, to the Selectee (as 
substit,ute for the Sel~er); ' 

(b) 

.. (c) 

amendment of the PPA and the other Project Documents executed between the 
Procurers ·and the Seller, to the effect that the aforementioned grant to the 
Selectee, shall be such that the rights and 'obligations assumed by the Selectee are 
on the same terms and conditions for the residual period of the PPA as existed in 
respect of the Seller under the 'original PPA and the other Project Documents 
executed between the Procurers and the Seller; and 

the .execution .of new. agreements .as necessary, .by. the proposed Selectee for the 
residual period of the PP A. on the same terms and conditions as are included in 
this Agreement. 

The Proposal shall cont~in the particulars and information in respect of the Selectee, the 
data and infonnation as any of the Procurers may reasonably require. The Procurers may 
intimate any additional requirement within thirty (30) days of the date of receipt of the 
Proposal. 

The Proposal -shaU·he·-aooompanied"by.an uncDnd-itional"undertaking.,by the Selectee that 
it shall, upon approval by the Procurers of the Proposal: 

(a) observe, comply, perform and fulfil the terms, conditions and covenants of the 
PPA and all Project Documents executed between Seller and the Procurers or a 
new power purchase agreement or respective Project Document (in the case of the 
novation thereof), which according to the t~rms therein are required to be 
observed, complied with, perfonned and fulfilled by the Seller, as if such Selectee 
was the Seller originally named under . the PPA; or the respective Project 

(\Document; and 
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(b) be liable for and shall assume, discharge and pay the Total Debt Amount or then 
outstanding dues to 1he Lenders under and in accordance with the Financing · 
Agreements or in any other manner agreed to by the Lenders and the Procurers as 
if such Selectee was the Seller originally named under such Financing 
Agreements .. 

8.4 At any .time prior to taking a decision in respect of the Proposal received under clause 
8.1, the Procurers may require the Lender I Lenders' Representative to satisfy. it as to the 
eligibility of the Selectee. The decision of the Procurers as to acc~ptance or rejection of 
the Selectee, shall be made reasonably and when made shall be final, conclusive and 

·binding pn the Parties. 

8.5 All Procurers shall. convey their appro·val or disapproval o(such Proposal, through the 
Lead Procurer, to the Selectee. Such decision shall be· made by the Procurers at their 
reaso~ably exercised discretion within twenty one (21) days of: 

.8.6 

8.7 

8.8 

(a) the date of receipt of the Proposal by the Procurers; or 

(b) the date when the last of further and other information and clarifications in respect 
of any data, particulars or infoil!lation included in the Proposal ~quested by any 
of the Proc·urers under clause 8.2 above is received; 

whichever is later. 

No·tw~thstanding an)rthing to the contrary mentioned in this Agreement, the· approval of 
the 'Procurer(s) or Lead Procurer for the Selectee shall not be withheld in case the 
Selectee meets the criteria mentioned in Clause 7 .1. 

. ' .,. 0 
Upon approval of the Proposal and the Selectee by the Procurers, the Selectee me ~ 
in the Proposal shall become the Selectee hereunder. · ( 'I 
Following the rejection of a Propo~.al, ~e Lenders and/or the Lenders' Repre ·:) ive 9~ .. ; .. 
shall have the right to submit a fresh Proposal, proposing another Selectee i~N:ttt, ~· 
rejection was on the grounds of an inappropriate third party proposed as Selectee) · ~ t~\ .. 
sixty (60) days of receipt .of communication regarding rejection of the Selev~~~ 

· previously proposed. The provisions of this. clause shaJl apply mutatis mutandis to such 
fresh Proposal. 

The substitution of the Seller by the Selectee shall be deemed to be complete upon the 
;Selectee executing all necessary·documents and writings with· or in favour of the Seller,· 
Procurers and the Lenders so as to give full effect to the tenns and conditions of the 
substitution, subject to which the Selectee has been accepted by the Lenders and the 
Procurers and upon transfer of ownership and complete possession of the Project by the 
Procurers or the Seller, as the case may be, to the Selectee. The Procurers shall novate all 
the Project Documents, which they had entered in to with the Seller in order to make the 
substitution·ofthe,Seller·by the Selectee effective. The quantum and manner of payment 
of the consideration payable by the Selectee to the Seller towards purchase of the Project 

· CAQ_d assumption of all the rights and obligations of the Seller under the PPA and the 
r · ect Documents as mentioned in this Agreem~nt shall be entirely between the Seller, 
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· Selectee and the Lenders and the Procurers· shall in no way be responsible to bear the 
same. 

Upon the substitution becoming effective pursuant to sub-clause 8.8 above, all the rights 
9fthe Seller under the PPA shall cease to exist: 

Provided that, nothing contained in this sub-clause shall prejudice any pending I 
subsi~ting claims of the Seller against a Procurer or any claim of the Procurers against the 
etstwhile Seller or the··-se1ectee. · 

8.10 The Selectee shall, subject to the terms and conditions of the substitution, have a period 
of ninety (90) days to rectify any breach and ( <?r default of the Seller subsisting on the 
date of substitution and required to· . be rectified and shall incur . the liability or 
consequence on account of any previous breach and I or default of the Seller . 

. 8.11 The decision of the Lenders and the Procurers in the selection of the Selectee shall be 
' final and binqing on the Seller and shall be deemed to have been made with the 

concurrence of the Seller. The Seller expressly waives all rights to object or to. challenge 
....... such selection and appointment of the Selectee on any ground whatsoever. 

8.12 The Lenders shall be solely and exclusively responsible for obtaining any and all 
consents/approvals or cooperation, which may be required to be obtained from the· Seller · 
'under this Agreement and the Procurers shall not be liable for the same. 

8.13 All actions of the Lenders-' Representative hereunder shall be deemed to be on behalf of 
the Lenders and shall be binding upon them. The Lenders' R~presentative shall be · 
authorised to receive payment of compensation and any other paym~nts, including the 
con·sideration for transfer, if any, in accordance with the Proposal and the Financing 
Agreements and shall be bound to give valid discharge on behalf of all the Lenders. 

9. Seller's Waiver 
.... 

9 .1··: · The· Seller ·irrevocably agrees ·and ·consents (to the ;·extent to· which applicable law may 

9.2 

9.3 

· require such consent) to any actions of the Lenders, the Lender's Representative and the 
Procurers or exercise of their righ~s u~der and in accordance with these tenus. 

.~. 

The Seller irrevocably agrees and consents (to the extent to whiCh applicable law may 
require such consents) that from the date specified ill clause 8.9, it shall cease to have any 
rights under the PPA or the Financing Agreements other than those expressly stated 
therein. 

The Seller warrants and covenau~ that any agre~ment entered into by the Seller, in 
relation to the Project, shall ~elude a legally enforceable clause providing for automatic 
novation of such agreement ill favour of the· Selectee, at 'the option of the Lenders or the 
Procurers. The Seller further warrants and covenants that, in respect of any agreements 
which have already been executed in relation to the Project and which lack a legally 
enforceable clause providing for automatic novation ofsuch agreement, the Seller shall 
procure an amendtnent in the concluded agreement to incorporate such clause. 
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10. Interim Protec~on Of Service And Preservation Of Security 

10.1 Appointment of a Receiver 

10.1.1 In every case ofthe Lenders issuing a Substitution Notice and the Procurers refusing to 
takeover the Project and the Seller failing to operate the Project in accordance with 
Clause S(c) above and the Procurers not electing to act as Receiver as per sub-clause 
lO.l.lA hereo~ the Lenders may institute protective legal proceedings for appointment of 
a receiver (the ~'Receiver'') to maintall,l, preserve and protect the assets held as security 
by·the Lenders if such right is granted under the terms of the .Financing Agreements. 

lO.l.lA · If the assets of the Project are, in the opinion of the Procurers, ·necessary and 
required for the-· operation and maintenance of the Pr{)ject, the Procurers .shall be entitled 
to elect to act as the Receiver for the purposes of this Clause. and be entitled to maintain, 
preserve and protect the said assets by engaging an operator/service provider to· act on 
their behalf and the. Lenders and ~eller hereby consent and agree to the same. Upon the 
Procurers so intimating the Seller and the Lender's representative their desire~ 
Receiver, the Seller and the Lender'~ representative shall co-operate.,with the Pro~~'~·. 
facilitate the same. ~ 1 · -.. ..... 

" 

1 0.1.2 Upon appointment of the Court appointed Receiver or the Procurers ·acting as Recei 
all the Receivables received by such Receiver shall be deposited by the Receiver in J 
ban~ ac~ount jointly d~si'gnated by th~ Proc~rers ~d the Lenders. The Receiver ~~~~~\ 
respons1ble for protectmg the assyts m receivership and shall render a true and~ 
account of the receivership to the lenders in accordance with the tenns of its appointment. 

10.1.3 When acting as a Receiver·or operator in accordance with this clause··lO ·or clause .S(b), 
Procurers shall be entitled to be remunerated for such services as may be determined by 
Central Electricity Regulatory Commission. Furthermore, when acting· as a Receiver, the , .. ", 

, Procurers shall not be liable to the Lenders, the Lenders' Representative, Seller or any 
third party for any default under the PP A, damage or loss to the Power Station or for any 
other reason whatsoever, except for wilful default of the Procurers. 

11. Substitution Consideration· 

11.1 The Lenders and Prqcurers shall b,e entitled to appropriate any consideration received for 

·.., 

the substitution of the Seller as hereinabove provided, from the Selectee towards the < 
payment ofLenders' and the Procurer's respective dues, to the exclu~ion ofthe Seller. · 

11.2 The Seller shall be deemed to have nominated, constitutes and appoints the Lenders' 
Representative as its constituted attorney for doing all acts, deeds and things as may be 
required to be done for the substitution of the Seller by the Selectee pursuant to these 
tenns. 

12.. Change in the Procurers or Lenders 
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The Parties hereto acknowledge that during the subsistence of the PPA, it is possible that 
any Procurer(s) may ·cease to be a party to this Agreement by reason of termination of · 

. PPA vis·a-vis such Procurer and· any Lender .may cease to remain as a Lender by reason · 
of repayment of the debt or otheiWise. Further it may possible that any Lender may be 

· substituted or a new Lender may be added. In the event of any Procurer ceasing to be a 
party to the PP A or Financing Agreement respectively, the tenn and conditions as 
prescribed in this Schedule shall cease to automatically apply to such Procurer or Lender 

· as the case may be. Further, upon any entity .heing added as a Lender and .in the event 
such entity is given the right to· substitute the Seller under the Financing Agreement and 
then the contents of this Schedule shall be applicable to the exercise of such right by the 

. ' said new entity. · 
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MINISTRY OF ENVIRONMENT, FOREST AND CLIMATE CHANGE 

NOTIFICATION 

New Delhi, the 31st March, 2021 
G.S.R. 243(E).—In exercise of the powers conferred by sections 3, 6 and 25 of the Environment (Protection) 

Act, 1986 (29 of 1986), the Central Government hereby makes the following rules further to amend the Environment 
(Protection) Rules, 1986, namely:— 
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1. (1) These rules may be called the Environment (Protection) Amendment Rules, 2021. 

(2) They shall come into force on the date of their publication in the Official Gazette. 

2. In the Environment (Protection) Rules, 1986, in Schedule — I, in serial number 25 for letters, brackets and 
words "*TPPs (units) shall meet the limits within two years from date of publication of this notification", the 
following shall be substituted, namely: - 

"* (i) A task force shall be constituted by Central Pollution Control Board (CPCB) comprising of 
representative from Ministry of Environment and Forest and Climate Change, Ministry of Power, Central Electricity 
Authority (CEA) and CPCB to categorise thermal power plants in three categories as specified in the Table-I on the 
basis of their location to comply with the emission norms within the time limit as specified in column (4) of the Table- 
I, namely: - 

Table-I 

Si. No. Category Location/area Timelines for compliance 

Non retiring units Retiring units 

(1) (2) (3) (4) (5) 
1 Category A Within 10 km radius of National 

Capital Region 	or cities having 

million plus population'. 

Upto 31" December 

2022 

Upto 	31" 
December 2022 

2 Category B Within 	10 	km 	radius 	of 

Critically 	Polluted 	Areas2 	or 

Non-attainment cities2  

Upto 31' December 
2023 

Upto 	31" 

December 2025 

3 Category C Other than those included in 

category A and B 

Upto 31 	December 

2024 

Upto 	31' 

December 2025 

As per 2011 census of India. 

2  As defined by CPCB. 

(ii) the thermal power plant declared to retire before the date as specified in column (5) of Table-I shall not be 
required to meet the specified norms in case such plants submit an undertaking to CPCB and CEA for exemption on 

ground of retirement of such plant: 

Provided that such plants shall be levied environment compensation at the rate of rupees 0.20 per unit electricity 
generated in case their operation is continued beyond the date as specified in the Undertaking; 

(iii) there shall be levied environment compensation on the non-retiring thermal power plant, after the date as 

specified in column (4) of Table-I, as per the rates specified in the Table-II, namely:- 

Table-H 

Non-Compliant operation beyond 
the Timeline 

Environmental Compensation (Rs. per unit electricity generated) 

Category A Category B Category C 

0-180 days 0.10 0.07 0.05 

181-365 days 0.15 0.10 0.075 

366 days and beyond 0.20 0.15 0.10. " 

[F. No. Q-15017/40/2007-CPW] 

NARESH PAL GANGAWAR, Jt. Secy. 

Note: The principle rules were published in the Gazette of India, Extraordinary, Part H, Section 3, Sub-section (i) 
vide number S.O. 844(E), dated the 19th November, 1986 and lastly amended vide notification G.S.R. 662(E), 
dated the 19th October, 2020. 

Uploaded by Dte. of Printing at Government of India Press, Ring Road, Mayapuri, New Delhi-110064 
and Published by the Controller of Publications, Delhi-110054. 
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CENTRAL ELECTRICITY REGULATORY COMMISSION 

NEW DELHI 

Petition No. 168/MP/2019 

Coram: 

Shri P.K. Pujari, Chairperson 
Shri I.S. Jha, Member 

Date of Order: 22nd June, 2020 

In the matter of 

Petition, under Section 79 of the Electricity Act, 2003 read with Article 13 of the Power 

Purchase Agreement dated 22.04.2007 and Clause 4.7 of the Competitive Bidding 

Guidelines and this Hon’ble Commission’s Order dated 17.09.2018 in Petition No. 

77/MP/2016. 

And 

In the matter of 

Coastal Gujarat Power Limited (CGPL), 
C/o- Tata Power Company Limited, 
34, Sant Tukaram Road, Carnac Bunder, 
Mumbai- 400021    

...Petitioner 

 Versus 

1. Gujarat Urja Vikas Nigam Ltd,
Sardar Patel Vidhyut Bhavan, Race Course,
Vadodara-390007, Gujarat

2. Maharashtra State Electricity Distribution Company Ltd.,
4th Floor, Prakashgad, Plot No. G-9,
Bandra (East), Mumbai-400051, Maharashtra

3. Ajmer Vidyut Vitaran Nigam Ltd.
Hathi Bhata, Old Power House,
Ajmer,Rajasthan

4. Jaipur Vidyut Vitaran Nigam Ltd.
Vidyut Bhawan, Janpath,
Jaipur, Rajasthan.

5. Jodhpur Vidyut Vitaran Nigam Ltd.
New Power House, Industrial Area,
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     Jodhpur, Rajasthan. 
 
6.  Punjab State Power Corporation Limited 
     PP&R, Shed T-1, Thermal Design, 
     Patiala-147001 
 
7.  Uttar Haryana Bijli Vitran Nigam Limited, 
     Vidyut Sadan, Plot No. C-16, Sector-6, 
     Panchkula-134112, Haryana 
 
8.   Dakshin Haryana Bijli Vitran Nigam Limited 
      Vidyut Nagar, Vidyut Sadan,  
      Hisar, Haryana-125005 
 
9.   Central Electricity Authority 
      Sewa Bhawan, 
      R.K. Puram, Sector-1, 
      New Delhi-110066                                                                                   ...Respondent 
 
Parties present: 

Shri Amit Kapur. Advocate, CGPL 
Shri Kunal Kaul, Advocate, CGPL 
Shri Samikrith Rao, Advocate, CGPL 
Ms. Ranjitha Ramachandran, Advocate, GUVNL, Haryana & Rajasthan Utilities and 
PSPCL 
Ms. Poorva Saigal, Advocate, GUVNL, Haryana & Rajasthan Utilities and PSPCL 
Ms. Tanya Sareen, Advocate, GUVNL, Haryana & Rajasthan Utilities and PSPCL 
Shri Pulkit Tare, Advocate, MSEDCL 
Shri Anup Jain, Advocate, MSEDCL 
 

 

ORDER 

The petitioner, Coastal Gujarat Power Ltd. (CGPL), is a generating company 

operating Mundra Ultra Mega Power Project (UMPP), having installed capacity of 4150 

MW (5x830 MW) at Mundra, Gujarat. The Respondents are mainly distribution licensee 

buying electricity generated from Mundra UMPP that have entered into Power 

Purchase Agreements (“PPA”) dated 22.4.2007 with the petitioner consequent upon 

determination of tariff on basis of competitive bidding carried out under Section 63 of 

the Electricity Act, 2003 (hereinafter referred to as the “Act”). 
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Background 

2. Ministry of Environment, Forest and Climate Change, Government of India (“the 

MoEF&CC”) vide notification dated 7.12.2015 (hereinafter referred to as the “2015 

Notification”) inter-alia specified revised standards of emission applicable to thermal 

generating stations (hereinafter referred to as the “Revised Norms”). The Petitioner 

filed Petition no. 77/MP/2016 under Article 13 of the PPA, which was disposed by the 

Commission on 17.9.2018 with the direction to approach this Commission for 

determining increase in cost or/and revenue expenditure on account of implementation 

of Revised Norms prescribed in the 2015 Notification, in accordance with the guidelines 

to be issued by Central Electricity Authority (“the CEA”). On 27.9.2018, Petitioner 

submitted feasibility report with regard to SO2 abatement to the CEA. On 21.2.2019, 

CEA furnished its report detailing the “suggestive technology” and “indicative cost” for 

installation of FGD system at Mundra Project to comply with revised emission 

standards. Subsequent to feasibility report with regard to SO2 abatement, CGPL had, 

on 9.11.2018, submitted a feasibility report with regard to Nitrogen Oxide abatement 

measures. However, CEA has not provided any recommendation as regards Nitrogen 

Oxide. Though as per the 2015 Notification, the Revised Norms were to be 

implemented within two years of its notification, it has been revised by Central Pollution 

Control Board (CPCB) vide its letter dated 11.12.2017 and the same now stands as 

under with respect to Mundra UMPP: 

 

3. The main prayers of the Petitioner are as under: 

(a) Approve the total capital expenditure of Rs. 2715 Crores to be incurred 

Unit No. 1 2 3 4 5 

PM Immediately 

SO2 30.6.2020 31.3.2021 30.6.2021 31.3.2022 31.3.2022 

NOx 2022 
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by CGPL due to installation of FGD;  

(b) Approve the recurring annual operating expenditure to be incurred by 
CGPL due to installation of FGD, as provided in the instant petition,  

(c) Approve the revised tariff as provided in the instant petition.  

(d) In the alternative to Prayer (d) above, prescribe, devise and apply 
appropriate norms for computing the adjustment in tariff to offset the additional 
investment/ increase in costs due to MoEFCC Notification for restituting CGPL to 
the same economic position as if such Change in Law event had not occurred. 

(e) Pass any such other and further reliefs as this Hon’ble Commission 
deems just and proper in the nature and circumstances of the present case. 

 
4. The Respondents, GUVNL and Rajasthan Discoms have filed their reply vide 

affidavits dated 21.10.2019 and 17.2.2020; the Respondent, MSEDCL has filed its 

reply vide affidavit dated 4.11.2019; the Respondents, Haryana Utilities have filed their 

reply vide affidavit dated 19.10.2019; the Respondent, PSPCL has filed its reply vide 

affidavit dated 18.10.2019. The Respondent, CEA has not filed its reply. The petitioner 

has filed its consolidated rejoinder vide affidavits dated 11.11.2019 and 21.11.2019 

and submitted information sought by the Commission vide affidavit dated 10.2.2020. 

 
Submissions of the Petitioner 

5. The petitioner has made the following submissions vide its affidavit filed with the 

main Petition: 

a) On 07.12.2015, MoEF&CC had notified the Environment (Protection) 

Amendment Rules, 2015 (the 2015 Notification). The Revised Norms notified by this 

Amendment were to be complied by all Thermal Power Plants including CGPL on or 

before 6.12.2017. 

b) On 28.6.2018, MoEF&CC issued a notification stating, amongst others, that 

the water consumption requirement and installation of Cooling Tower is not 

applicable to Thermal Power Plants using sea water. Further, MoEF&CC also 

provided a stack height limit for all the Thermal Power Plants with wet limestone 

FGD. 
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c) CGPL is complying with the Revised Norms prescribed in the 2015 

Notification, except the emission norms in regard to Sulphur Dioxide and Nitrogen 

Oxide. To meet the Revised Norms in respect of Sulphur Dioxide and Nitrogen Oxide, 

CGPL is required to retrofit certain equipment, which would require it to incur one-

time capital expenditure (including other ancillary expenditure/ liability to be incurred 

by CGPL) and recurring operational expenditure during the term of the PPA, for which 

CGPL is to be restituted to the same economic position as if such Change in Law 

event has not occurred. 

d) Accordingly, CGPL filed Petition No. 77/MP/2016, inter-alia, seeking: 

(i) A declaration that the 2015 Notification constitutes a Change in Law event 

under the PPA; and 

(ii) In-principle approval for incurring the capital cost and prescribing a 

methodology for computing the adjustment in tariff to offset the additional 

investment or increase in costs due to the 2015 Notification, so as to restitute 

CGPL to the same economic position as if such Change in Law event had not 

occurred. 

e) On 17.9.2018, the Commission had passed an Order in the aforesaid 

Petition No. 77/MP/2016 holding that the 2015 Notification amounts to Change in 

Law in terms of Article 13 of the PPA. Further, liberty was also granted to CGPL to 

approach this Commission for ‘determining increase in cost or/and revenue 

expenditure on account of implementation of revised norms prescribed in the 2015 

Notification, in accordance with the Guidelines to be issued by CEA and the mode of 

recovery of the same through monthly tariff’. 

f)   Thereafter, on 27.9.2018, CGPL submitted feasibility report to CEA, detailing 

Sulphur Dioxide abatement measures, specific to the Mundra UMPP. The said report 

provided justification for selecting sea water based FGD system and the tentative 

capital and operational expenditure to be incurred for retrofitting the FGD. On 

9.11.2018, CGPL submitted feasibility report to CEA detailing the Nitrogen Oxide 

abatement measures, specific to Mundra UMPP. However, CEA has not provided its 

recommendations with regard to Nitrogen Oxide abatement technology or the 

approximate capital and operational cost. 
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g) On 21.2.2019, CEA issued its report recommending the technology and 

indicative cost for installing the FGD system to meet the Revised Norms pertaining to 

Sulphur Dioxide and has considered indicative capital expenditure of Rs. 0.30 

crores/MW (i.e. total capital expenditure of Rs. 1,245 crores). CEA has not provided 

any justification, scope of work, norms, assumptions considered by it for computing 

the capital expenditure to be incurred by CGPL for installation of FGD system. The 

capital expenditure considered by CEA is merely an indicative figure and the same 

does not reflect the actual capital expenditure which would be incurred by CGPL to 

install the FGD. CGPL has carried out a detailed bidding process followed by a round 

of negotiations, to discover the lowest price available. However, the amount 

discovered is higher than the price suggested by CEA. 

h) The changes in environmental parameters vide the 2015 Notification 

constitutes a Change in Law in terms of the PPA, which has a substantial impact on 

the cost (capital and operational) of the Mundra UMPP. Therefore, CGPL needs to 

be appropriately restituted to the same economic position as if such Change in Law 

had not occurred. Considering the financial health of CGPL, it would not be possible 

for CGPL to execute the FGD system on its own without seeking debt from the 

lenders. Thus, clarity is required qua revision in tariff so as to enable CGPL to arrange 

for necessary finance from the lenders and to proceed further. 

i)   Thus, in term of the liberty granted by this Commission in its Order dated 

17.9.2018 in Petition No. 77/MP/2016 and in terms of Section 79 of the Electricity 

Act, 2003; Article 13 of the PPA; and Clause 4.7 of the Competitive Bidding 

Guidelines issued by the Ministry of Power, CGPL has filed the present Petition for 

seeking approval of Capital Cost (including recovery of other ancillary expenditure/ 

loss) and Operational Cost which may be incurred/ caused to CGPL for installing 

FGD system so as to meet the Revised Norms. Further, CGPL has sought approval 

of additional tariff to be allowed to offset the additional investment/ increase in costs 

to be incurred by CGPL due to the 2015 Notification. 

j)   CGPL may also be permitted to file a separate petition seeking approval of 

capital, operational and other expenditure qua installation of Nitrogen Oxide 

abatement technology, as and when the same is approved by CEA.   

k) CGPL has carried out a detailed bidding process followed by a round of 

214



 Order in Petition No. 168/MP/2019                                                                                Page 7 of 50 

negotiations, to discover the lowest price available. The tender was divided into the 

following five packages:  

(i)   FGD Main Package [Package 1];  

(ii)   Civil Works Package [Package 2];  

(iii) Chimney Civil Works [Package 3];  

(iv) HT electric power supply package [Package 4]; and  

(v)   Fire-fighting System [Package 5].  

 

Of the above five packages, CGPL has resorted to competitive bidding process 

to award the four critical packages i.e. packages 1 to 4. Package 5 i.e. ‘Fire-fighting 

system’ is ancillary in nature and not very cost-intensive that is estimated at Rs. 10 

crores (i.e. less than 0.5% of the total expenditure of around Rs.1634.33 crores). 

Since most of the requirements and specifications would be firmed up after detailed 

engineering of packages 1 to 4 awarded to successful bidders, package 5 works may 

be awarded to contractor through limited tendering. In the interest of time, an open 

tendering process, which is time consuming, is not being envisaged in respect of this 

package 5. 

 

l)   Based on the competitive bidding process conducted for packages 1 to 4 

and internal cost assessment in respect of package 5, the total price for the 

installation and operationalization of the entire FGD system is Rs. 1,634.33 crores 

(i.e. Rs. 0.39 crores/MW as against Rs. 0.30 crores/MW suggested by CEA). The 

details of the price discovered from the said bidding process is as under: 

 

S. No.  Description  Capital Expenditure (Rs. in crores) 

1. FGD Main System Package  1,122 

2. General Civil Works Package 333.30 

3. Chimney Package  104.03 

4. HT Electric Power Supply Package  65.00 

5. Fire Protection and Detection 
System  

10* 

Total 1,634.33 
* Note: The said costs are based on the internal estimate of CGPL.  
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m) None of the bidders were willing to install FGD system and other equipment 

at the price indicated by CEA (Rs. 0.30 crores/MW). The variation between the price 

indicated by CEA vis-a-vis the price discovered under the bidding process could be 

due non-consideration of certain equipment and/ or the cost related thereto, by CEA 

while giving its recommendations qua installation of FGD. Some of the equipment 

along with the associated cost which have not been considered by CEA are as under: 

Sl. 
No. 

Equipment 
Estimated 

Cost (Rs. in 
crores) 

1 Gas to Gas Heater 75 

2 Booster Fan 30 

3 Installation of Sea Water Intake channel  105 

4 Temporary Circulating Water Outfall Bypass channel 53 

5 
Restoration of existing access roads and re-routing 
of Utilities 

12 

6 FGD Return Water 132 

7 
Miscellaneous cost- Installation of Electrical & Fire 
safety System 

75 

Total 482 

 

n) In terms of the CEA’s recommendation, CGPL has carried out the bidding 

process to discover the lowest possible price for installation of FGD package. The 

capital cost to be incurred by CGPL comprises of the following: 

(i)   Basic cost discovered (including GST). 

(ii)   Estimated capital costs for which the negotiations are ongoing 
(including GST). 

(iii) Owner’s cost: includes CGPL’s costs towards site survey, project 
management, consultancy services and pre-operational expenses. CGPL has 
estimated the same to be around 5% of the total EPC Costs. However, there is 
no normative basis of computing the said expenditure and this cost has been 
considered to be around 5% on the basis of prudent utility practices, keeping in 
mind the time required for finishing the entire work. In this regard, CGPL 
considered some of the recent petitions filed by NTPC before this Commission. 
Based on the data provided in Form 5B of the Tariff Petition filed by NTPC, 
CGPL has worked out the fraction (i.e. percentage) of hard cost towards the 
owner’s costs which is in the form of construction and pre-commissioning 
expenditure. 

(iv) IDC computed with an estimated projection of cash flows. 
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(v)   Contingency expenditure: CGPL has considered a contingency 
expenditure of 5% of total capital expenditure. Contingency expenditure covers 
the expenditure which could not have been visualised at the time of planning 
and the same depends on the extent of uncertainty that may be envisaged. 
Further, such expenditure would also depend on the hard cost projected. In 
case of lower total costs, the contingency expenditure (in % terms) would be 
higher compared to the case when total cost is higher. Further, expenditure on 
FGD system is quite new to the country and there may be certain additional 
expenditure which may not have been contemplated at the time of initiation of 
work. Hence, though in the petitions of NTPC for the above power plants, the 
contingency expenditure is around 1%, CGPL is of the view that this quantum 
is quite low for a new brown field project, especially when the experience in 
FGD system equipment, its construction and commissioning is limited in the 
country. Hence, CGPL has considered 5% of the expenditure towards 
contingency expenditure. 

(vi) Other ancillary expenditure (Opportunity Cost): The implementation 
of the aforesaid scheme/ installation or modification of equipment to meet 
revised standards would require shutting down of Mundra UMPP and/ or 
planned outages. As a result, Mundra UMPP may not be completely/ partially 
available during the period when these equipment are being installed and 
connected to the existing plant. In this regard, as per CGPL’s estimate 
installation of FGD package would lead to outage for about 22 days for each 
unit thereby reducing the recovery of the capacity charges for this period.  

o) The computation of Capital Cost is provided in the table below: 

Sr.No. Descriptions 
 
 

Capex Estimate 
(Rs. in crores) 

A Capital Cost  

1 Total FGD EPC Cost  

1.1 FGD Main System Package  1,122.00 

1.2 General Civil Works Package 333.30 

1.3 Chimney Package 104.03 

1.4 HT Electrical Power Supply Package 65.00 

1.5 Fire Protection & Detection System 10.00 

1 Total FGD EPC Basic Price 1,634.33 

2 Spares Included in 1 

3 Owner’s Cost (Consultancy Services, Site Survey, 
Project Management etc.) 

81.72 

4 GST (@18% of base cost i.e. 1+2) 308.89 

5 EPC Cost incl Tax 2,024.93 

6 Contingencies (@5% of EPC Cost) 101.25 

7 Total EPC Cost Incl Tax & Contingencies 2,126.18 

8 IDC (@10.41%*) 408.01 

9 Opportunity Costs 181.18 

10 Project Cost including IDC 2,715 
*considered as per the Tariff order dated 19th March 2019 for renewable source 

 

p) The difference between estimates of CEA and that of the petitioner is on 
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account of following: 

(i) The CEA has considered an Auxiliary Consumption of 1% and additional 
0.153% for cases using GGH with old and existing chimney, whereas additional 
auxiliary consumption is independent of installation of chimney. 

(ii) CEA has considered a total additional annual operational expenditure of Rs. 
114 crore towards auxiliary consumption, but CEA has failed to consider that 
the increase in auxiliary consumption would have twin impact, viz. impact on 
Capacity Charges (due to decrease in Declared Capacity) and the impact on 
Energy Charges (on account of excess consumption of coal). There is an 
overall reduction of availability to the tune of 1.153% due to additional auxiliary 
consumption which needs to be grossed up by 1.153% and the Normative 
Availability is to be reduced to 78.847% [80% less 1.153%]. The Net Heat Rate 
would be required to increase further which in turn would impact the Energy 
Charge.  

(iii) CEA has considered additional annual operational expenditure of Rs. 
24.9 crores towards operation and maintenance expenses of FGD i.e. about 
2% of the total capital cost (i.e. basic cost of Rs. 0.30 crores/MW) whereas 
estimated annual expenditure on account of operation and maintenance of FGD 
would be around Rs. 65.77 crores, which works out to about 4.05% of the total 
capital cost as against 2% estimated by CEA. 

(iv) CEA has not considered the expenditure towards insurance which is 
to be considered as 0.13% of GFA as an additional cost towards insurance 
charges. 

 
q) The installation of FGD would impact the tariff to procurer in the following 

ways: 

(i)   Increase in capacity charge due to capital expenditure incurred. 

(ii)   Increase in capacity charge due to recurring operating expenditure 
(i.e. increase in Auxiliary Consumption, O&M expenses of FGD system and 
insurance cost).  

(iii) Increase in energy charge due to increase in Auxiliary Consumption.  
 
r) The capital expenditure to be incurred for installation of FGD is similar to 

renewable project, where the impact of capital cost incurred can be captured in terms 

of levelized tariff. This comes to levelized tariff of Rs 0.20 per kWh on account of the 

capital cost and increased O&M expenditure. 

s) It would be difficult for banks to give loan for additional capital expenditure 

required for installing FGD system. Also, having infused so much equity and 

perpetual debt in the project for last six and half years, the Petitioner is not in a 

position to execute the FGD system on its own without loan from lenders. Even if the 
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petitioner is able to tie up loan for FGD system, the interest rate would be significantly 

higher than that applicable for similar project of other power generators. 

t)   Government of Gujarat had set up a High-Power Committee (“HPC”) in July 

2018 to address the issue of stress faced by three projects situated in the State of 

Gujarat (i.e. CGPL, Essar Power Limited and Adani Power (Mundra) Limited). In this 

regard, the draft of Supplemental Agreement has been agreed between GUVNL and 

the petitioner. The Supplemental PPA is being discussed with the other Procurers. 

Due to very poor financial condition of the petitioner, the implementation of HPC 

report through Supplemental PPA is imperative and without this, it would become 

difficult to raise funds (either Debt or Equity) to complete the capital expenditure 

envisaged under this petition. 

u) The compliance to the change in law would depend on the outcome of the 

implementation of the HPC report to enable to source required funds to finance the 

capital expenditure. The petitioner sought directions to the Procurers to provide for 

necessary contractual payment mechanism as may be required by the banks for 

them to lend additional funds to an already loss making project. 

 
Submissions of the Respondents  

6. The Respondent No.6 vide affidavit dated 18.10.2019, Respondents 7 & 8 vide 

affidavit dated 19.10.2019, Respondent No. 1 vide affidavit dated 21.10.2019 and 

Respondent No. 2 vide affidavit dated 4.11.2019 have mainly submitted the following:  

a) CGPL is seeking in-principle approval of costs which has not even been 

incurred yet, which cannot be granted. The in-principle approval of Change in Law 

has already been granted and the same should be sufficient for CGPL to undertake 

the work. In any case any consideration of costs at this stage should be subject to 

true up of actual costs including on prudency. 

 
b) The CEA is a technical body and it has, based on considerations and 

submissions of CGPL, provided recommendation with regard to installation of FGD 

system. However, CGPL has claimed various deviations from the said 

recommendation. This Commission in its Order dated 17.09.2018 in Petition No. 

77/MP/2016 directed CGPL to implement the revised norms in consultation with 
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CEA. In case CGPL is seeking to deviate from the CEA recommendations, it has to 

be presented to and approved by the CEA before the same can be considered.  

 
c) CGPL has claimed that gas to gas heater is required even for new chimney 

though the same has not been recommended by CEA and has claimed a cost of Rs. 

75 crores and additional Rs. 30 crores for booster fan. The inclusion of gas to gas 

heater has to be first verified by CEA. 

 
d) The contention of CGPL that the CEA has not appropriately considered the 

intake system for FGD is not acceptable. CEA has considered the technology of sea 

water based FGD and has accounted for any additional work associated with coastal 

region and intake systems. This is clear from the relevant portions quoted in the 

Petition itself at page 16 and 28. CGPL has claimed that the existing channel is far 

away from FGD area and therefore a channel/ piping of approx. 2 km would be 

needed. However, this has to be verified. Further the cost of Rs. 105 crores for this 

purpose is extremely high. The cost claimed is alleged to be based on CGPL internal 

estimate but presumably is part of Rs. 39 lakhs/MW being the quoted amount. 

Similarly, CGPL has claimed temporary circulating water outfall channel which is 

stated to be not considered by CEA. The claim for restoration of existing access 

roads and re-routing of utilities is based on the requirement of the above intake and 

outfall channel. The requirement of the same may also be verified by the CEA. 

 
e) In addition, CGPL is also claiming FGD return water which is not clear. This 

is required to be verified by CEA particularly when a substantial cost of Rs. 132 crores 

is being claimed. CGPL is claiming miscellaneous costs which are largely related to 

electricity consumption. It is not acceptable that increase in electricity consumption, 

if any, due to installation of FGD system would not be met from existing electric 

system. CGPL has not provided any details for the said contention. 

 
f)   CGPL has claimed that cost of new chimney is less than the existing 

chimney. In such case, it may be considered that new chimney may be more 

economical. However, CGPL should not be allowed to later claim higher costs after 

having chosen the option of new chimney on the basis of lower costs. 

 
g) CEA noted that one of the advantages of the cost of sea water based FGD 

is lower costs including capital costs. In this regard, it may be noted that similarly sea 
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water based FGD was allowed for Adani Power Plant (1980 MW) at Mundra at Rs. 

0.32 crores/MW which in fact was inclusive of all taxes, duties, miscellaneous costs 

etc. Even as per the CEA recommendation for plant of Talwandi Sabo Power Limited 

which is Wet FGD and not a sea water based FGD, the recommended cost was Rs. 

0.40 crores/MW. 

 
h) Further, the impact has to be considered based on 4000 MW power project 

and not 4150 MW. The bid of Tata Power was selected and the PPA was executed 

based on a 4000 MW Ultra Mega Power Project being 5X800 MW. It was CGPL’s 

choice to seek expansion of the units to 830 MW and total project capacity to 4150 

MW. The PPA between CGPL and the procurers do not reflect such expanded 

capacity and continues to be 4000 MW. Therefore, the impact of the additional 150 

MW cannot be passed onto the procurers and their consumers. 

 
i)   CGPL has claimed more than Rs. 1000 crores as costs in addition to the 

basic hard cost of Rs. 1634.33 crores. Such costs are approx. 40% of the total cost 

claimed. Such high ratio cannot be accepted. CGPL has claimed owner’s cost at 5% 

of FGD Basic cost based on petitions filed by NTPC. It is submitted that in the case 

of NTPC, the costs are based on the entire project whereas CGPL is considering 

FGD system which is a single component. Further FGD system is to be implemented 

through the competitive bidding route and there is no logic or rationale for the varied 

costs being claimed by CGPL. The costs already incurred, if any, need to be provided 

and there is no clarity as regards the other costs to be incurred when the project is 

to be implemented by the selected bidder. 

 
j)   The claimed site survey cost is without any basis. The site is already 

identified and the power project is already standing. It is not clear why there has to 

be a site survey. 

 
k) CGPL has claimed IDC at 10.41%. The claim may be scrutinized by this 

Commission based on documents to be submitted by CGPL. The component of IDC 

is approximately 15% of the total costs which is contrary to the NTPC stations relied 

on which are 13.4% and 12.5% though Kudgi is 15.6% and this is inclusive of IDC, 

FC, FERV and hedging costs. CGPL has only claimed IDC at 15%. 
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l)   The opportunity cost cannot be considered at all. Normative PLF for Mundra 

UMPP is 80% which means that CGPL can coordinate its shutdown for installing 

FGD system during 20% period of annual maintenance and, therefore, CGPL should 

plan in an appropriate manner and not burden beneficiaries with additional costs. 

The PPA deals with the situations of fall in availability due to any force majeure 

reasons. 

 
m) CGPL is seeking to claim GST as a separate cost. However, the costs 

discovered in competitive bidding are inclusive of GST. The cost recommended by 

CEA is based on other competitive bids which may include taxes. Even otherwise, 

the claim of 18% as a flat rate is not justified and there is no supporting 

documentation. Various goods and services have different rates and as per 

understanding of GUVNL, the effective tax rate for works contract is 8.9% (under 

Notification No. 24/2018-Central (Tax) Rate of Notification 25/2018– Integrated (Tax) 

Rate). 

 
n) The CEA has considered the O&M cost at 2% of the capital cost of FGD 

system. This was also considered by this Commission in the case of Adani Power in 

104/MP/2017. Therefore, the claim of CGPL for higher costs cannot be accepted. 

CGPL has considered expenditure of Rs. 65.77 crores towards O&M of FGD 

whereas CEA, in its report, has considered total additional annual operational 

expenditure of Rs. 24.9 crores (2% of Base Cost @0.30 crores/MW) towards O&M 

of FGD. Even if basic cost is considered as 0.39 crores/MW, O&M cost @ 2% would 

work out to Rs. 33 crores. 

 
o) CGPL has claimed 1.153% of auxiliary consumption. This is based on the 

assumption that gas to gas heater is required. Since new chimney is envisaged, the 

auxiliary as recommended by CEA is 1%. In case of Adani Power (Petition No. 

104/MP/2017), the CEA had recommended and this Commission had accepted the 

additional auxiliary consumption at 1%. The auxiliary consumption may be 

considered as 1% or actual whichever is lower. 

 
p) With regard to insurance cost, it is submitted that the same is included in the 

O&M cost of 2% of capital cost. There was no such separate cost allowed to Adani 

Power in Petition No. 104/MP/2017. 
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q) The tariff impact for increase in capital cost has to be computed by way of 

the formula provided in the Article 13 of PPA for increase in capacity charges due to 

increase in capital cost. There cannot be any separate determination considering 

elements of Section 62 of the Electricity Act, 2003. The PPA provides for any change 

of Rs. 50 crores in Capital Cost to be reflected in the change in the non-escalable 

capacity charges equal to 0.267%. Therefore, even if there is an increase of Rs. 2715 

crores as claimed by the Petitioner, the same should be considered as 54 times 

change of Rs. 50 crores that translates to 14.42% (54*0.267%) increase in non-

escalable capacity charges. 

 
r) The competitive bid process has not been done in consultation with the 

Procurers. This Commission may therefore consider whether the competitive bid has 

been transparently and reasonably carried out. 

 
s) The contentions of CGPL on its financial position are not relevant and nor 

can compliance with the law be defaulted on that basis. The contentions of HPC 

Report and any agreement/ negotiations pursuant thereto are not relevant and 

cannot be considered in this Petition. 

 
7. The Respondent No.1, 3, 4, 5, 7 and 8 vide affidavit dated 17.2.2020 have mainly 

reiterated submissions as above at paragraph 6 of this Order. Therefore, they are not 

repeated for sake of brevity. Additionally, they have submitted the following:  

a) The Petitioner has claimed Rs. 2715 crores for installation of FGD system 

which is substantially higher than Rs. 2400 crores claimed by Sasan Power Ltd. for 

3960 MW Ultra Mega Power Project (claimed in Petition No. 446/MP/2019). The 

awarded cost in case of Sasan Power is Rs. 0.40 crores/MW. The cost for Petitioner 

should be substantially lower as the Petitioner is installing sea water based FGD 

system as compared to wet limestone based FGD system being installed by Sasan 

Power Ltd. In fact, one of the benefits of sea water based FGD system given by the 

Petitioner is that the capital cost is lower. This was also noted in the Report of CEA 

wherein it is mentioned that advantages of sea water based FGD system is its low 

capital cost, low auxiliary power consumption, no reagent etc. 
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b) The bid submitted by the Petitioner/ Tata Power which was incorporated into 

the PPA provided for gross capacity of 4000 MW and contracted capacity of 3800 

MW. The RFP required both gross capacity and contracted capacity to be bid by the 

bidders. The Environment Clearance for the Power Station was an Initial Consent 

under Schedule 2 which was obtained by the Authorised Representative (on behalf 

of procurers) prior to the PPA dated 22.4.2007. The said Environment Clearance 

dated 2.3.2007 was for 4000 MW. 

 
c) The claim of the Petitioner is that it was decided to change the turbine or 

steam cycle at paragraph 7 of Additional Information – such decision was obviously 

of the Petitioner and it was taken at the time of construction and not at the time of the 

bid. Therefore, the decision to increase the installed capacity to 4150 MW and incur 

higher auxiliary consumption was entirely of the Petitioner. 

 
d) The Petitioner has claimed that despite increase in auxiliary consumption, 

the quantum of fuel fired did not change. It is incorrect to claim that the capacity of 

FGD system would remain the same irrespective of plant capacity of 4150 MW or 

4000 MW. In any case, the FGD system is being installed for 4150 MW whereas the 

capacity as per the RFP, bid and PPA is 4000 MW. The costs, therefore, have to be 

in proportion to 4000 MW. 

 
e) Auxiliary consumption claimed by the Petitioner is 47.85 MW in the note 

handed over on 21.1.2020. This percentage of 1.153% is w.r.t. 4150 MW, but the 

same can be considered only vis-à-vis 4000 MW. In fact, auxiliary consumption is to 

be considered at 1% of 4000 MW. Even assuming but not admitting that there is no 

impact of emissions, there cannot be any consideration of higher auxiliary 

consumption due to higher installed capacity. 

 
f)   The capacity charges are payable for declared availability (Schedule 7) and 

the Petitioner is not entitled to any such charges (opportunity cost) on deemed 

availability basis or as part of change in law compensation. Respondents are also 

losing supply of power during shutdown, but cannot claim costs from the Petitioner 

for the same. Inability of the Petitioner to generate due to shutdown means that the 

Petitioner is perhaps not liable to pay any penalty for the shortfall in generation 

against the normative availability. Allowing such compensation would be outside the 
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scope of the PPA. This would be unfair and inequitable for the Respondent/ 

Procurers who not only have to deal with the shutdown and consequent non-

availability of power, but shall have to incur additional loss towards alternative 

arrangement of power for the period of shutdown and also need to pay capacity 

charges to the Petitioner for such non-availability. 

 
g) The competitive bid process for installation of FGD system has not been 

done in consultation with the Procurers. Further, the Petitioner has not complied with 

the directions in ROP of hearing wherein various information had been sought 

including the bidders and the L1 Bidder. The Petitioner has not disclosed the names, 

has not produced the documents of bidding nor produced sufficient information for 

the Commission to conduct a prudence check. The bid was carried out before the 

CEA report and, therefore, it is required to be certified whether the specifications are 

as per the CEA recommendation. 

Rejoinder of the Petitioner  

8. The Petitioner has filed its consolidated rejoinder vide affidavit dated 11.11.2019 to 

the reply of Respondent No.1, 3, 4, 5, 6, 7 and 8 and adopted the same rejoinder vide 

affidavit dated 21.11.2019 to the reply of Respondent No.2. The Petitioner in its rejoinder 

has mainly submitted the following: 

a) The Commission vide Order dated 29.8.2019 in Petition No. 77/MP/2016 

had directed CGPL to approach CEA to firm up the technology being employed for 

FGD. Further, CEA was directed to examine CGPL’s proposal in this regard. 

Pursuant thereto, CGPL issued a letter dated 17.9.2019 setting out CGPL’s 

requirements for FGD, along with detailed explanations/ justifications for the same. 

In response to CGPL’s letter dated 17.9.2019, CEA issued a letter on 07.10.2019 

stating that: 

(i)   Sea water based FGD is technically better and cost optimum. 

(ii)   Such option of technology has been discovered by CGPL based on 
life cycle cost analysis and other studies as advised by CEA. Accordingly, 
CGPL may adopt sea water based FGD technology that is best suitable for its 
plant specific requirement. 

 
b) As regards seeking approval of CEA for additional costs/ equipment, the 

following events may be noted: 
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(i)   On 17.9.2018, this Commission passed its Order in Petition 
No.77/MP/2016. 
 
(ii)   On 21.2.2019, CEA issued its report regarding installation of FGD to 
comply with the revised emission standards relating to SO2. CEA in its report 
gave an indicative capital expenditure of Rs. 30 lakh/MW for the purpose. The 
CEA report did not give any recommendation/ view on various elements of cost 
for installing FGD nor has it provided any justification, scope of work, norms, 
assumptions et al considered by it for computing the capital expenditure to be 
incurred by CGPL. 
 
(iii) On 6.3.2019, CGPL issued a letter to CEA providing its comments on 
CEA Report on FGD inter alia, raising the issue of need for a Gas to Gas Heater 
et al.  
 
(iv) On 6.6.2019, CEA issued a letter in response stating that  

(a) Capital Expenditure mentioned in its Report is only indicative in 

nature. 

(b) Actual capital expenditure will be discovered after finalisation of the 

open competitive bidding;  

(c) For additional Capital Expenditure (if any) above the base cost due to 

plant specific requirements, CGPL can approach the concerned regulator. 

 
c) GGH (gas to gas heater) is a must for sea water based FGD system as it re-

heats the cold, treated flue gas to exiting the scrubbing system by transferring the 

heat of the hot untreated flue gas to the cold treated flue gas. This will prevent acidic 

corrosion to plant equipment. Need for a GGH has been intimated to the CEA also. 

In the CEA’s Report, it is merely stated that the indicative cost of Rs. 30 lakhs/MW 

excludes costs regarding GGH. The costs submitted by CGPL for a gas to gas heater 

are included in the lumpsum price that has been discovered in the competitive 

bidding and these are not additional costs and its price has been mentioned 

separately, merely to explain the possible reasons for difference in the costs as 

considered by CEA and as discovered by CGPL in the competitive bid. In any case, 

by its letters dated 6.6.2019 and 7.10.2019, CEA has approved CGPL’s request for 

installation of a sea water based FGD and has stated that for any specific 

requirements not being part of the CEA Report, and for the costs related thereto, 

CGPL may approach this Commission.  

d) As regards the sea water intake system, CGPL is merely portraying the on-

ground needs as regards the distance for which piping is required. The additional 
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cost is on account of such distance. In any case, the Procurers cannot summarily 

claim that cost is high while completely disregarding the ground realities and the 

actual requirements of Mundra UMPP or provide any alternative justifiable means/ 

cost to achieve the said piping. 

e) As regards re-routing of roads, FGD installation is a retrofit project in nature 

and requires even greater planning and optimisation as compared to a green field 

project. Since the new project would interfere with the existing infrastructure, it would 

involve necessary re-routing of utilities. All works to be carried out and the costs 

associated thereto by CGPL for complying with the 2015 Notification are genuine and 

necessarily required. It is nobody’s case that the requirements set out by CGPL are 

unnecessary or can be done away with to achieve the end result.  

f)   As regards FGD return water, the amount of expenditure is dependent on 

the length, diameter and material of the pipe, its route and associated infrastructure. 

Procurers cannot summarily claim that cost is high while disregarding the actual 

requirements of Mundra UMPP. Further, it is clarified that the sea water supplied for 

scrubbing the flue gas becomes a low pH effluent after absorbing SO2 from flue gas.  

This acidic sea water is termed as FGD return water. It shall be discharged back to 

existing outfall channel for dilution and aeration process through GRP pipes. It is 

pertinent to note that the costs indicated for these works form part of the total cost 

discovered through competitive bidding process. 

g) As regards miscellaneous costs like electrical system etc., it is stated that 

the present electrical system at Mundra UMPP is designed to cater to the existing 

Units and Station auxiliaries. The power supply of CGPL is just adequate for 

concurrent loading of the existing Unit Auxiliary Transformer (UT) and existing 

Station Transformer (ST) for normal and various contingency conditions without 

much margin. The additional electrical load of 48 MW (additional aux of 1.153% on 

the installed capacity (4150 MW) for all 5 units, on account of installing the FGD 

systems and its operation cannot be accommodated by way of the existing electrical 

system. To cater to this additional load, a new station transformer is required to be 

installed and hence proposed. Adding a station transformer at the Generator 

Transformer LV voltage (26kV) would be difficult due to constraints in existing plant 

layout and would involve long unit outage for construction, existing bus duct 

modification and major modification of control and protection scheme of the power 
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plant/ unit. Hence, for this purpose, a station transformer at 400 kV levels is proposed 

to be installed and integrated to the existing 11kV system. The new augmented 

system will include one station transformer, extension of switchyard bay for this 

transformer, 11kV & 415V FGD switchgears for common systems near outfall 

channel, cable tie connection of this new 11kV switchgear with existing 11kV station 

buses (located in Main Plant building), extension of existing 11kV switchgear of each 

unit to cater unitised FGD loads, etc.  

h) As regards the submission that costs of installing FGD for certain other 

power projects have been lower, it is stated that the costs of FGD depend on various 

criteria such as location, structure/ design of existing plant et al. In other words, the 

costs of installation and/ or operation would be plant specific. The FGD related costs 

approved by this Commission for Adani Power Ltd. was for the FGD that was 

commissioned in March 2014. The commissioning of FGD for CGPL would be in FY 

2022 and the costs in terms of inflation, exchange rates are bound to increase over 

this period. More importantly, the price that has been discovered under a bidding 

process would depend on the demand and supply of the equipment at a particular 

point of time and such costs cannot be compared with a cost arrived at almost a 

decade back. Costs of any project depend on the peculiarity of the site, whether it is 

brown field or green field and whether any modifications are required to be carried 

out to the existing infrastructure. Hence, there cannot be an equitable comparison of 

costs for two difference projects and that too when such costs have been incurred at 

different points in time. 

i)   The Gross Capacity of 4000 MW or 4150 MW has no relevance to the 

Procurers since the Contracted Capacity which is arrived at after subtracting the 

Auxiliary Consumption is 3800 MW and has remained unchanged since the time of 

signing of the PPA. The Procurers continue to pay as per the Contracted Capacity 

and not as per the installed capacity. The name plate capacity of the plant is 4150 

MW. Even the environment clearance had been amended (EC dated 5.4.2007) to 

change the capacity from 4000 MW to 4150 MW.  

j)   The emissions of SO2 would be dependent on 4150 MW and not 4000 MW. 

The FGD project has been designed keeping in mind this name plate capacity and 

the ratings of the equipment for the project have been arrived at on the basis of this 

capacity. Further, the system has been designed for 4150 MW capacity and the 
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capital cost of the project for 4000 MW capacity would not proportionately come down 

and therefore it would also be incorrect to consider a proportionate reduction. The 

emission of SO2 is dependent on amount of coal to be fired and Sulphur in the coal. 

The installation of 4150 MW plant capacity in place of 4000 MW by CGPL is to cater 

to the power consumption requirement of Electrical motor driven BFPs keeping same 

contractual output of 3800 MW to procurers. Selection of 4000 MW plant with turbine 

driven BFP would have accounted for higher heat rate which in turn would have 

required higher coal consumption and SO2 emission for the same contractual output. 

k) Procurers fail to realise that the entire Project has been setup for their 

benefit. In such circumstances the Procurers cannot seek to claim the benefit of 

capacity increase from 4000 MW to 4150 MW without dealing with the corresponding 

cost liability, if any. In any case, it is reiterated that despite the increased Installed 

Capacity, the Contracted Capacity continues to remain the same and the Procurers 

continue to pay capacity charges as per the Contracted Capacity. 

l)   The Procurers submission that FGD is a single component is incorrect. 

Implementation of FGD is not merely about purchasing and commissioning of a 

single component. The FGD project is an aggregation of various systems like the 

water handling system, flue gas treatment system and return water treatment system 

and is by itself akin to a large project. Such large projects involve complex 

engineering, long procurement mechanism, monitoring, obtaining approvals and 

arrangement of finances. Hence the involvement of any owner is quite large and 

deep. Moreover, the implementation of the project stretches over 36 months. 

m) IDC would be actually based on the interest rates for loans that are available 

for such project, the financial health of the company, loan drawl schedule and the 

construction period. This Commission is aware that CGPL is suffering losses on 

every unit of electricity generated and sold. The current financial health of CGPL also 

plays a big role in the IDC considered by CGPL for installation of FGD. For the 

purpose of estimating the IDC, CGPL has considered the rate as per norms being 

followed for renewable power projects (single part tariff mechanisms) and 

construction and cash flow progress based on internal estimates. IDC is merely the 

outcome of the calculations performed with these assumptions. In any case, IDC of 

about 15%, is in line with what has been considered by other NTPC projects and is 

prima facie reasonable. 
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n) Having set plant availability at 80%, the remaining 20% is to take care of 

routine outages, forced outage, breakdowns, non-availability of adequate fuel and 

limitations imposed on running equipment. Such “non-availability” of 20% is not for 

accommodating long outages required for implementing and commissioning of a 

complex FGD system. This is further evident from the fact that the PPA itself does 

not contemplate 20% of non-availability for long outages which are required to 

implementing new environmental norms. The FGD project is a brown field project 

and the commissioning of FGD would require dovetailing with the existing system 

which is in operation. This in turn would require an additional outage of units over 

and above the normal outage. CGPL has estimated a period 22 days for carrying out 

this job based on its internal computations. The opportunity costs have been 

estimated on the basis of the loss of capacity charge during this period. 

o) The basic cost of Rs.1634 crores does not include GST. The owner’s cost is 

essentially in terms of services provided and would in turn attract levy of GST at the 

rate of 18%. Therefore, GST has been considered on the basic cost and owner’s cost 

together. CGPL has considered the GST rate of 18% that is applicable for composite 

supply of works contract as defined in clause 119 of section 2 of Central Goods and 

Services Tax Act, 2017. As regards the rate of 8.9% suggested by the Procurers 

under Notification No 24/2018 dated 31.12.2018, no workings have been provided 

for arriving at such rate. In fact, the said Notification is applicable for only renewable 

projects and not thermal projects. 

p) The O&M expenditure @2% of the capital cost is without any basis. In the 

case of Adani Power Ltd. in Petition No. 104/MP/2017, Adani Power Ltd. had claimed 

a flat expenditure of Rs. 48 crores per annum. No norm has been determined by this 

Commission through any consultative process. On the other hand, CGPL has 

provided a ‘bottom up’ approach for arriving at the O&M expenditure in the Petition, 

justifying the assumption made. It cannot be denied that the insurance expenses of 

CGPL would go up on account of the addition of FGD system. CGPL has projected 

the insurance expenses considering an average insurance cost toward premium for 

protecting these assets. 

q) The installation of GGH would increase the auxiliary consumption. As 

mentioned in the Petition, the GGH is required for preventing creation of droplet 

‘raining’ in the chimney.  However, the GGH would also contribute to a pressure drop 
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of about 100 mm water column. Hence to compensate for this additional pressure 

drop, a booster fan needs to be of higher capacity which in turn would account for 

higher auxiliary consumption of 0.15%. Hence the auxiliary consumption would go 

up on account of GGH irrespective of whether the old chimney is used or a new 

chimney is installed. The increase of auxiliary consumption on account of GGH is 

also acknowledged by CEA in its report. Thus, the auxiliary consumption of 1.15% is 

justified. 

r) The Procurers’ submissions that tariff impact for increase in capital cost must 

be computed in terms of the formula provided under Article 13.2(a) of the PPA is 

wrong as such formula is provided only for construction phase, and not during 

operation phase. The present situation is unique in that the Change in Law event is 

taking place during the operating phase and has an impact on the capital as well as 

operating cost of CGPL. Hence, the present scenario is not contemplated either 

under the PPA and/ or the Competitive Bidding Guidelines. In terms of the law laid 

down by the Hon’ble Supreme Court in Energy Watchdog v. CERC & Ors. (2017) 14 

SCC 80, this Commission ought to exercise its regulatory powers and grant 

appropriate relief to CGPL. In CGPL’s view, the tariff impact of FGD installation can 

properly be mitigated only by implementing Section 62 tariff elements as provided by 

CGPL. 

s) CEA’s recommendations were available to CGPL only on 21.2.2019, while 

CGPL initiated the comprehensive bidding process on 20.9.2018 keeping in mind the 

stringent deadlines imposed. Nowhere does this Commission’s Order dated 

17.9.2018 in Petition No. 77/MP/2016 mandated CGPL to carry out competitive 

bidding in consultation with the Procurers. In any case, in order to discover the best 

price, a thorough process of transparent bidding was followed. 

t)   The financial position of CGPL is very much relevant in light of the fact that 

no compliance would be possible if lenders do not advance finances for the project. 

The lenders need regulatory certainty that the amounts advanced by them for 

installation of FGD shall be recovered through tariff and for servicing of debt by 

CGPL. Hence, CGPL is constrained to approach this Commission by way of the 

above Petition to seek clarity in terms of the cost impact since there is a clear 

divergence in the costs estimated by CGPL and CEA. CGPL wants to avoid a 

scenario where it incurs the costs based on the bid carried out by it and later is only 
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permitted to recover the costs approved by CEA. 

 
Analysis and Decision 

9. In the light of the submissions of the Petitioner, Respondents and documents 

placed on record, the following issues arise for our consideration: 

Issue No.1: Whether provisional approval of capital expenditure can be granted to 

the petitioner for incurring proposed expenditure towards installation 

of FGD system? 

 

Issue No.2: Whether additional O&M expenses and the relaxation in other operating 

norms due to installation of FGD system are admissible as claimed by 

the petitioner? 

 

Issue No.3: Whether capacity of 4150 MW or 4000 MW is to be considered towards 

expenditure/ relief for Installation of FGD system? 

 

Issue No.4: What shall be the norms and mechanism for computing the adjustment 

in tariff corresponding to the additional investment and increase in the 

operating costs due to the 2015 Notification so as to restore the 

petitioner to same economic position as if such Change in Law event 

has not occurred? 

 

10. We deal with the above issues in subsequent paragraphs. 

 
Issue No. 1: Whether provisional approval of capital expenditure can be granted to 
the petitioner for incurring proposed expenditure towards installation of FGD 
system? 
 

11. The petitioner, CGPL has submitted that it had filed Petition No. 77/MP/2016 before 

this Commission praying that introduction of the Revised Norms be declared as event of 

Change in Law in terms of Article 13 of the PPA read with paragraph 4.7 of the Competitive 

Bidding Guidelines and requested that in-principle approval for the capital expenditure to 

be incurred in order to comply with the Revised Norms may be granted. This Commission 

vide Order dated 17.9.2018 held that a) the introduction of the Revised Norms is a Change 

in Law event, b) CGPL shall implement the Revised Norms as per the 2015 Notification in 
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consultation with CEA, c) Mundra UMPP meets the norms prescribed in the 2015 

Notification with regard to particulate matters and mercury, d) there is no provision for in-

principle approval in the PPA, and e) CGPL shall approach the Commission for 

determination of increase in cost or/and revenue expenditure on account of 

implementation of revised norms in accordance with the Guidelines to be issued by CEA 

and the mode of recovery of the same through monthly tariff. The relevant extracts of the 

Commission’s order dated 17.9.2018 in Petition No. 77/MP/2016 are as under: 

“49. Summary of our decisions in this order are as under: 
(a) MoEFCC Notifications, 2015 prescribing the revised environmental norms in respect of 
thermal Power plants which has been issued after the cut-off date of Mundra UMPP are in 
the nature of Change in Law in terms of the PPA dated 22.4.2007 and the MoP directions 
issued under Section 107 of the Act. 

(b) The Petitioner has given notice regarding Change in Law arising out of MoEFCC 
Notification in terms of the PPA. 

(c) The Petitioner is required to take steps to implement revised norms in respect of Sulphur 
Dioxide, Nitrogen Oxide and water consumption. The Petitioner has taken up the matter with 
MoEFCC for exemption from implementing the norms for water consumption and therefore, 
the implementation of the norms of water consumption shall be dependent on the decision 
of MoEFCC in this regard. 

(d) Mundra UMPP meets the norms prescribed in MoEFCC Notification, 2015 with regard to 
particulate matters and mercury and accordingly, the Petitioner has not claimed the relief 
under Change in Law. 

(e) The Commission has directed CEA vide its order dated 22.7.2018 in Petition No. 
98/MP/2017 to prepare guidelines specifying the suitable technology for each plant and 
operational parameters such as auxiliary consumption, Station Heat Rate, O&M expenses, 
norms of consumption of water, lime stones etc. for implementation of revised environmental 
norms. The Petitioner shall implement the revised norms as per the MoEFCC Notification, 
2015 in consultation with CEA. 

(f) There is no provision for in-principle approval in the PPA. However, the Commission has 
decided that MoEFCC Notification, 2015 is in the nature of Change in Law. Accordingly, the 
Petitioner shall approach the Commission for determination of increase in cost or/and 
revenue expenditure on account of implementation of revised norms in accordance with the 
Guidelines to be issued by CEA and the mode of recovery of the same through monthly 
tariff.” 

 

12. It is observed that pursuant to the above decision of the Commission, the Petitioner 

approached CEA vide letter dated 17.9.2018. CEA vide letter dated 21.2.2019 has 

recommended sea water based FGD system and provided the corresponding indicative 
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cost for Mundra UMPP. CEA has also suggested that the FGD system installation should 

be done through the process of open competitive bidding in consultation with 

representative of beneficiary States with whom PPAs had been executed. However, 

responsibility for adhering to timelines of relevant pollution control board was the 

responsibility of the Petitioner. Relevant extracts from CEA’s report as regards technology 

and cost aspects, are as under: 

“TECHNOLOGY: 

In the case of CGPL, two technologies are proposed as below: 

i. Sea water base FGD 

ii. Wet lime stone based FGD 

I - The Sea Water based FGD is suitable for this plant considering its proximity to sea. The 
source of water for the plant is seawater drawn from the sea (Gulf of Kutch), which is 1.5 km 
from the site of Project. Seawater is used directly for condenser cooling. The outfall water 
from condenser will be used as source of water for FGD. The discharge of sulphur rich 
effluent from FGD will be diluted using outfall channel water to bring the pH to required level. 

II---Wet Lime stone base FGD. 

Engineering aspects considered for recommendation: 

1. Individual Sea Water based FGD is considered for each Unit. 

2. Limit S02 below environment norms with up to 1 % Sulphur content in Coal. 

3. Absorber Lining - such as Ceramic Tiles or C276 (Nickel Alloy) or Steel Alloy lining or 
Glass flake filled multi-functional epoxy lining or glass flake lining. 

4. Chimney 

a) Old chimney to be changed to wet stack with suitable lining by providing temporary 
chimney over Absorber/ on ground. If required necessity of GGH may be explored in this 
case only 

Or 

b)  Permanent FRP/Steel Chimney over Absorber. 

Or 

c)  05 nos. new single wet stacks Steel or RCC or FRP. 

…………………………………………………………………………………………………. 

10.  APC 

• Additional Auxiliary power Consumption (APC) for complete FGD facilities is 1.0 %. 

• Extra APC of 0.153% to be considered only when using GGH with old/existing chimney in 
FGD system. 

 

CAPEX: 

The cost of retrofitting FGD for the plant should be discovered through open competitive 
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bidding in consultation with representatives of beneficiary states with whom PPA had been 
done, information in this regard has been sent by CEA separately Vide letter No: 
44/FGD/UMPP/CEA/2019/-193 to GSECL The indicative base cost worked out to Rs 0.30 
Cr/MW (CAPEX), it excludes, Opportunity cost related to interconnection period, GGH, any 
Tax or Duty and other financial miscellaneous costs. 

OPEX 

The Annual indicative Operating Cost (OPEX) will include annual APC for FGD, annual 
Reagent cost (if any), annual Additional water consumption associated with FGD, annual 
Manpower charges for O & M of FGD, annual By-product handling (if any) and annual 
revenue earned from disposal of by product, this shall be calculated after detailed 
engineering and life cycle cost benefit analysis. Also the regulator may regulate the different 
aspects of OPEX (as per actual) at appropriate time when the FGD starts operating. Refer 
the chapter no 09 OPEX. 

OPPORTUNITY COST: 

Since interconnection of newly lined chimneys or New wet stack or stack above absorber 
may result in loss of generation of the plant, hence CGPL is advised to minimize this 
interconnection time by taking suitable measure so that the "Opportunity cost" associated 
with interconnection may have least impact on CAPEX and eventually on tariff revision…..” 

 
13. Through prayers (a) and (b) in the instant Petition, the Petitioner has requested for 

provisional approval of capital expenditure of Rs. 2715 crores and also for approval of 

recurring annual operating expenditure on account of FGD system installation. CGPL 

submitted that due to its precarious financial position, it is not in a position to arrange for 

funds to finance the capital expenditure required for installing FGD system. The petitioner 

submitted that it would be difficult for banks to give loan for additional capital expenditure 

required for installing FGD system without approval from Commission. 

 
14. On the other hand, the Respondents have submitted that despite clear denial to 

grant in-principle approval of the project cost by this Commission vide Order dated 

17.9.2018 in Petition No. 77/MP/2016, the Petitioner has again filed the present Petition 

seeking in-principle approval of costs and the same cannot be granted. The in-principle 

approval of Change in Law has already been granted and the same should be sufficient 

for CGPL to undertake the work.  

 
15. We have considered the submissions of the Petitioner and Respondents. It is 

observed that the petitioner had approached the Commission by way of Petition No. 
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77/MP/2016 for in-principle approval based on estimated expenditure wherein 

Commission disallowed the prayer considering the fact that the PPA does not have a 

provision of in-principle approval. Subsequent to above, as per direction of the 

Commission, the petitioner approached the CEA and CEA vide its letter dated 21.2.2019 

after considering various alternatives has suggested the technology and total indicative 

cost for installation of FGD system. In addition, the Petitioner has also completed the open 

competitive bidding for the installation of FGD system. Rejection of in-principle approval 

of costs and subsequent Petition for grant of provisional approval of costs has been 

decided by the Commission in case of another Ultra Mega Power Project i.e. Sasan Power 

Ltd (‘SPL’) that had filed petition no. 446/MP/2019. The Commission vide order dated 

23.4.2020 in petition 446/MP/2019 held as under: 

“18. We have considered the submissions of the Petitioner and the Respondents. There has 
been material change in the situation as regards the Petitioner after the Commission issued 
orders in Petition No. 133/MP/2016 wherein request for in-principle approval was denied 
since no such provision existed in the PPA. As per directions of the Commission, the 
Petitioner approached CEA that has indicated the appropriate technology for installation of 
FGD system in the Project. CEA has also indicated tentative base cost for such installation. 
Through competitive bidding process, the Petitioner has selected a vendor for installation of 
FGD system. The Petitioner has approached financial institutions for loans where the banks 
through IBA have expressed difficulty in funding in view of prevailing situation in the power 
sector. Similar is the case with PFC that has informed the Petitioner that it needs comfort in 
terms of approval of the Commission so that there are no problems in debt servicing of loans 
that may be availed by the Petitioner. Commission is also conscious of the fact that the 
installation of FGD system in thermal power stations is being monitored by the Hon’ble 
Supreme Court. Any further delay in securing loan from financial institutions is likely to further 
delay installation of FGD system.” 

 
16. We also observe that the Ministry of Power has also recognised the problems being 

faced by generating companies on account of financial institutions seeking assurance of 

fund flow after installation of FGD system. The Ministry of Power, vide its letter dated 

21.1.2020, addressed to Secretary to Forum of Regulators (who is also Secretary to the 

Commission), stated as under: 

“2. A copy of the minutes of the meeting held in Ministry of Power on 21.10.2019 with 
Banks/Financial Institutions regarding issues related to financing of FGDs is enclosed 
wherein as per Para 4.2 inter alia mentioned as follows: 

236



 Order in Petition No. 168/MP/2019                                                                                Page 29 of 50 

"IPPs requested that provisional tariff on account of FGD may be allowed as Banks 
are not willing to finance unless there is clear cut CERC orders on additional tariff, 
which could be possible only when FGD is commissioned. It was requested that based 
on the estimation of cost by CEA, CERC may fix provisional tariff after allowing some 
discount (say 10%). Chairperson, CEA informed that they had drafted some norms on 
provisional tariff and it had been sent to CERC for consideration. Hon'ble Minister 
advised CEA to follow up with CERC and this issue may be taken up in the Forum of 
Regulators (FOR) meeting which could be convened at the earliest. The matter 
regarding fixation of provisional tariff on account of FGD installation may be discussed 
with CERC.” 

 
3. In this regard, CEA has informed that: 

i. Financing of pollution control equipment is mainly an issue for the projects 
commissioned under section 63 of the Act. 
 
ii. During discussion, CERC pointed out that a few generating companies, which have 
set up generating station under section 63 of the Act have filed petition for 
compensation due to change in law impacting revenue and cost during the operating 
period. 
 
iii. CERC has already passed some orders in such petitions recommending 
requirement of installing additional equipment to meet revised environmental norms as 
change in law and giving liberty to the petitioner to approach to the commission for 
determination of revised norms. 
 
iv. CERC was of the opinion that normally such assurance from regulator should be 
sufficient for the lenders to fund additional capital expenditure required to meet revised 
environmental norms. 

 
4. In view of the above, it is requested that the issue on 'provisional tariff' on account of 
installation of FGD, may be included as an Agenda for the next Forum of Regulators (FOR) 
meeting and the decision taken, therein, may be communicated to Ministry of Power, at the 
earliest.” 

 

17. Further, the Ministry of Power vide its letter dated 20.4.2020 addressed to the 

Secretary of the Commission, has stated as under: 

“I am directed to refer to the meeting taken by Secretary (Power) through Video Conferencing 
on 09.04.2020 (copy of the meeting are enclosed as Annex-I) and this Ministry’s letter of 
even number dated 21.01.2020 (copy enclosed as Annex-II) with regard to taking up the 
matter with Forum of Regulators on the above mentioned subject. It was observed that 
CERC was also contemplating to amend the Tariff Regulations 2019-24 to provide for norms 
for installation of FGDS for complying with the environmental operating norms as Change in 
Law. 
 
2. In the above mentioned meeting held on 09.04.2020, it was recommended that in view of 
the stipulated timelines decided by the Hon’ble Supreme Court for installation of FGDs, 
investment approval may be accorded by CERC at the earliest possible on applications of 
FGDS submitted by Gencos based on the CEA’s benchmark cost and indicative technologies 
so as to facilitate funding of banks/ FIs. It was also felt that upon completion of the installation 
of FGD or a month before the completion of installation, the applications for fixation/revision 
of tariff may be filed and CERC would, as far as possible, dispose them in a time frame of 3 
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months so that the Gencos are not cash strapped and the lenders feel assured. Similar 
process may also be taken up by CERC with SERCs. 
 
3. Accordingly, CERC is requested to take necessary action and devise a mechanism vide 
which applications of Gencos for installation of FGD as per norms of CEA, gets decided by 
the Appropriate Commission within a period of three months for Investment approval. The 
same is expected to facilitate assurance for lenders on their lending to Gencos for installation 
of FGD. 
 
4. This issue with the approval of Hon’ble Minister of State (IC) Power and NRE.” 

 

18. The Respondents have submitted and raised concerns about various elements of 

the provisional capital cost claimed by the Petitioner. They have submitted that the costs 

are higher than the recommendations of CEA and that certain equipment even though not 

envisaged in CEA recommendations, have been claimed by the Petitioner.  

 
19. We note that consequent upon order dated 17.9.2018 of the Commission in Petition 

No. 77/MP/2016, the Petitioner approached CEA and the CEA vide its letter dated 

21.2.2019 has made recommendations as regards cost for installation of FGD system for 

the Project. CGPL submits that the entire FGD project was sub-grouped into 5 packages. 

Further, CGPL submitted that pursuant to an open competitive bidding process for 

packages 1 to 4 and on basis on internal assessment in respect of package 5, the total 

price for installation and operationalization of the FGD system (the FGD main package) is 

Rs. 1,634.33 crores. The details of the price of the five packages as discovered from the 

said bidding process/ internal assessment are as under: 

Package  Description Capital Expenditure 
(Rs. in crores) 

1.  FGD Main System Package  1122 

2. General Civil Works Package 333.30 

3.  Chimney Package  104.03 

4.  HT Electric Power Supply Package  65.00 

5. Fire Protection and Detection System  10* 

Total 1,634.33 
* Note: The said costs are based on the internal estimate of CGPL. 

 

238



 Order in Petition No. 168/MP/2019                                                                                Page 31 of 50 

20. The Petitioner has claimed total capital cost for installation of FGD to be around Rs. 

2715 crores. The break-up of claimed Capital Cost is in the table below: 

Sr. No. 
Descriptions 

 
Capex Estimate 
(Rs. in crores) 

A Capital Cost  

1 Total FGD EPC Cost  

1.1 FGD Main System Package  1122.00 

1.2 General Civil Works Package 333.30 

1.3 Chimney Package 104.03 

1.4 HT Electrical Power Supply Package 65.00 

1.5 Fire Protection & Detection System 10.00 

1 Total FGD EPC Basic Price 1634.33 

2 Spares Included in 1 

3 Owner’s Cost (Consultancy Services, Site Survey, 
Project Management etc.) 

81.72 

4 GST (@18% of base cost i.e. 1+2) 308.89 

5 EPC Cost incl Tax 2024.93 

6 Contingencies (@5% of EPC Cost) 101.25 

7 Total EPC Cost Incl Tax & Contingencies 2126.18 

8 IDC @10.41%* 408.01 

9 Opportunity Costs 181.18 

10 Project Cost including IDC 2715 
*considered as per the Tariff order dated 19th March 2019 for renewable source 

 

21. The Petitioner has submitted that the variation in costs between the price 

recommended by CEA and the price discovered under the bidding process is due to non-

consideration of certain equipment and/ or the cost related thereto by CEA while giving its 

recommendations for installation of FGD system. Further, CGPL submitted that some of 

the equipment along with the associated cost which have not been considered by CEA are 

as under: 

Sl. No. Equipment 
Estimated Cost  

(Rs. in crores) 

1 Gas to Gas Heater 75 

2 Booster Fan 30 

3 Installation of Sea Water Intake channel  105 

4 Temporary Circulating Water Outfall Bypass channel 53 

5 
Restoration of existing access roads and re-routing of 
Utilities 

12 

6 FGD Return Water 132 
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7 
Miscellaneous cost- Installation of Electrical & Fire safety 
System 

75 

Total 482* 

*A part of claimed amount of Rs.1634.33 crore discovered through competitive bidding. 

 

22. Respondents have submitted that the petitioner’s claim is not consistent with the 

recommendations of the CEA and have objected to the expenditure of Rs. 482 crore 

related to additional equipment. The petitioner in its rejoinder has submitted its response 

to these objections of the Respondents. The Commission vide Record of Proceedings 

dated 21.1.2020 directed staff of the Commission to request CEA to comment on the 

necessity of these equipment/ assets and their associated cost. Vide letter dated 

12.2.2020, suggestions of CEA were sought with regard to additional system/ equipment 

and their associated cost claimed by the Petitioner. The CEA vide its letter dated 12.3.2020 

in response to the said letter dated 12.2.2020, has examined the variation and sent its 

response. Relevant extract of the CEA letter dated 12.3.2020 is as under: 

“3. The variation in the cost recommended by CEA and the cost discovered by CGPL is due 
to facilities very specific to plant and cannot be estimated in advance. Without these plant 
specific CAPEX requirements of CGPL which is discovered through open competitive 
bidding (i.e. 0.39 Cr./MW), the basic cost of FGD would have been close to CEA’s 
recommended cost. 

 
4. As per CERC’s Record of Proceedings RoP) attached at ANNEXURE-I. The observation 
on following equipment/facility at CGPL are as under: 

 
i.Gas to Gas Heater: In RoP page:30 para:44 it has been mentioned that Treated flue 
gases after scrubbing will attain same temperature of 20-25 Degree celesius as of sea 
water and may cause “raining” effect in nearby areas. 

 
Hence to avoid dispersal of residual pollutants in nearby areas CGPL may look 

into the option of using GGH with new chimney. 
 

ii.Booster Fan: In RoP page:31 para:5, it has been mentioned that due to GGH 
installation the Flue Gas Path / duct layout will be longer, which will result in extra 
pressure drop. Additionally, GGH installation will also contribute to pressure drop of 
100mm Water column (WC) and this extra pressure drop will be created by suitable 
sized Booster fan. 
 

CEA is of the view that Booster fan is standard / essential equipment in all wet 
type FGD system and CGPL may choose the correct Booster Fan size to cater to 
their requirements. 
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iii.Installation of Sea Water Intake Channel: In RoP page:31 para:51 it has been 
mentioned that sea water will be used for scrubbing purpose of flue gases, which will 
be sourced from existing condenser outfall cooling channel. The Proposed FGD 
absorber site is about 2km from condenser outfall cooling channel and a covered RCC 
channel is required to route water to FGD site as assessed by CGPL internally. 

 
Since scrubbing water requirement of Sea Water based FGD system operating 

in open cycle are higher than conventional Wet FGD systems, CGPL may need a 
dedicated water intake channel from condenser outfall cooling channel to the Absorber 
location. 

 
iv.FGD return water channel: In RoP page:33 para58, it has been mentioned that as 

assessed by CGPL internally Glass reinforced Plastic (GRP) piping for FGD return 
water (post treatment to Flue gases) is required. The length of GRP piping for each 
until will be approx. 02 km. These GRP piping will carry return water through Gravity 
flow to Aeration Basin in existing outfall channel. 

 
Hence, to evacuate scrubbing water post treatment of Flue gases, a dedicated 

return route using GRP piping may be needed. 
 

v.Temporary circulating water outfall bypass channel: In RoP page:32 para:54, it 
has been mentioned that as per CGPL’s internal assessment of site conditions a 
temporary circulating water outfall bypass channel is required to make provision of 
Aeration basin after dilution (Dilution of return water will done through mixing it with 
CW outfall channel water ) of FGD return water. Aeration basin is required to increase 
the pH level of FGD return water, post scrubbing to Flue gases. 

 
Since CGPL is using FGD scrubbing water in open cycle, aeration process is 

essential to elevate that pH value to scrubbed water before finally releasing it to open 
sea. Hence CGPL may construct temporary circulating water outfall bypass channel 
as per their requirements. 

 
vi.In RoP page:32 para:57 & page:33 para:59 it has been mentioned that there is 

requirements of Restoration of existing access roads and re-routing of Utilities, 
installation. 
 

It is opined that such requirements are not directly related to FGD technology. 
CGPL may access miscellaneous Costs due to construction of Intake water channel 
and FGD the suitable option on its own to execute these works, as it is difficult for us, 
to comment on such requirements.” 

 

23. It is observed from the above response of CEA that the CEA based on its technical 

evaluation has held that additional equipment/ assets (except for two items i.e. sl.no. 5 

and 7 of table at paragraph 21 of this Order) as listed by the petitioner are required for 

operationalization of FGD system. However, for the two  assets (items at sl.no. 5 and 7 of 

the table at paragraph 21 of this Order) i.e. ‘Restoration of Existing Access Roads and Re-

Routing Of Utilities’ (Rs. 12 crores), and ‘Miscellaneous Costs- Installation of Electrical & 

Fire safety System (Rs. 75 crores) (consequent to construction of Intake water channel 
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and FGD installation)’, CEA has observed that such requirements are not directly related 

to FGD technology and CGPL may assess the suitable option on its own to execute these 

works as it is difficult for CEA to comment on such requirements. 

 
24. CEA, the apex technical body, has examined the technical aspects related to 

requirement of additional equipment. The cost of additional equipment based on the above 

recommendations of CEA, considered for provisional cost,  is as under: 

 Sl. 
No. 

Equipment 

Estimated 
Cost  

(Rs. in 
crores) 

Allowable 
additional 

cost  
(Rs. in 

crores) 

Remarks based on CEA 
recommendations  

1 Gas to Gas Heater 75 75 Recommended but not as 
site specific additional 
equipment as it is standard 
requirement of FGD 

2 Booster Fan 30 
30 

3 
Installation of Sea Water 
Intake channel  

105 
105 Recommended as site 

specific additional equipment   

4 
Temporary Circulating 
Water Outfall Bypass 
channel 

53 
 

53 
 
Recommended as site 
specific additional equipment 

5 
Restoration of existing 
access roads and re-
routing of Utilities 

12 
-  

Additional asset not 
considered by CEA 

6 FGD Return Water 132 
132 Recommended as site 

specific additional equipment 

7 
Miscellaneous cost- 
Installation of Electrical & 
Fire safety System 

75 
 
- 

 
Additional equipment not 
considered by CEA 

Total 482* 395**  

*included in base FGD cost claimed of Rs.1634.33 crore 

** Out of Rs.482 crores, Rs.377 crores (i.e. excluding Rs.105 crores for Booster Fan and GGH given 
at sl.no. 1 and 2 of the table) is purely for site specific additional equipment while Rs. 105 crores is 
recommended by CEA as being requirement for FGD system. Further, Rs.87 crores (sl. no. 5 and 7 
of the above table) has not been considered by the CEA. 

 

25. Thus, by the aforesaid letter of CEA dated 12.3.2020, the contentions of the 

Respondents as regards claims for some items which had not been recommended by CEA 

in its initial report of 21.02.2019 stand settled. The two items for which CEA has indicated 

that they are not directly related to installation of FGD system and for which the Petitioner 

has to make its own assessment as to their requirements, the Commission is of the view 
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that these two items would not be considered at this stage and any decision would be 

taken after the installation of FGD. 

 
26. We note that CEA in its recommendations (quoted at paragraph 13 of this order) 

has stated that: 

The cost of retrofitting FGD for the plant should be discovered through open competitive 

bidding in consultation with representatives of beneficiary states with whom PPA had been 

done, information in this regard has been sent by CEA separately Vide letter No: 

44/FGD/UMPP/CEA/2019/-193 to GSECL The indicative base cost worked out to Rs 0.30 

Cr/MW (CAPEX), it excludes, Opportunity cost related to interconnection period, GGH, any 

Tax or Duty and other financial miscellaneous costs. 

 
It is thus clear that the cost recommended by CEA (0.30 crores/MW) is an indicative 

cost that excludes opportunity cost, gas to gas heater, taxes, duties and other financial 

miscellaneous costs. CEA has also stated that the costs are ‘base cost’ only. 

 
27. Even otherwise, it is not possible to indicate exact cost that can be discovered 

through a competitive bidding process and that is the reason CEA has only recommended 

the indicative cost. The generating companies such as the Petitioner are required to 

discover the price through open competitive bidding process. We are also aware that in 

recent times, bids for installation of FGD system have been floated by other generating 

stations as well and these may lead to change in prices of FGD system in the international 

market. Therefore, while approving costs of installation of FGD system, the Commission 

needs to take into account the recommendations of CEA and the discovered cost through 

open competitive bidding process and then take a view as to reasonableness of costs. 

 
28. Issue regarding CEA recommended cost has been dealt with by the Commission in 

the matter of Maithon Power Ltd. in Petition No. 152/MP/2019. Though the tariff in case of 

Maithon Power Ltd. is determined as per provisions of Section 62 of the Act, while in the 

instant case, tariff has been determined as per Section 63 of the Act, the principles as 
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regards costs recommended by CEA and the prices discovered in competitive bidding 

process remain the same. Relevant extract of the Order dated 11.11.2019 is as under: 

“21. As regards the estimated expenditure, it is observed that there is difference of 
Rs.0.32Cr/MW (Rs.0.740-Rs.0.420) between the estimate of CEA and the petitioner. CEA 
has indicated that its estimates are indicative only and the petitioner shall go for open 
competitive bidding. This difference is due to the fact that CEA has not considered cost 
towards “Fire protection and detection” package, IDC, IEDC and GST @18% considered by 
the petitioner and also attributable to difference in cost towards “FGD main package” and 
“Opportunity cost.” 
 
22. It is observed that for the two packages i.e. “FGD main package” and “Electrical power 
supply package”, cost discovered through competitive bidding by the petitioner is Rs.0.438 
Crore/MW, which is higher by Rs.0.101 Crore/MW in comparison to CEA cost of Rs.0.337 
Crore/MW, including spares. This difference of Rs0.101 Crore/MW gets reduced to Rs.0.058 
Crore/MW compared to the revised base cost considered by CEA in its report dated 
21.02.2019. CEA, in its report dated 21.02.2019, has increased the base cost of FGD system 
from Rs. 0.362 crore/MW to Rs.0.405 Crore/MW based on the prices discovered by various 
thermal plants. 
 
23. Considering the above facts and recognizing that the cost considered by CEA is 
indicative only and the cost claimed by the petitioner has been discovered based on open 
competitive bidding, Commission allows the cost claimed by the petitioner for the two 
packages i.e. “FGD main package” and “Electrical power supply package”. 

 

 Therefore, the Commission needs to treat the cost recommended by CEA as 

indicative cost and ensure that a transparent international competitive bidding process has 

been followed, so that prices discovered are reasonable.  

 
29. We now proceed to compare the costs as claimed by the Petitioner with CEA 

recommended costs. It is clear from the table at paragraph 20 above that the claimed base 

cost of Rs.1634.33 crore towards “FGD main package”, works out to Rs. 0.39 crore/MW 

as against the CEA’s indicative figure of Rs.0.30 crore/MW that translates into Rs. 1245 

crore for the 4150 MW Mundra UMPP. We note that the cost of purely site-specific 

additional equipment/ assets amount to Rs. 377 crores (refer footnote of table at para 24 

above) in the claimed cost of Rs.1634.33 crores. Excluding this site-specific cost, the cost 

of FGD system comparable in scope with CEA recommended scope of FGD system, 

works out to Rs. 1257.33 crores (1634.33 - 377) which is very close to CEA recommended 

base cost of Rs. 1245 crores (0.30 crore/MW). In our view, there is hardly any difference 
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in the cost claimed by the petitioner vis-à-vis that indicated by CEA as regards the “FGD 

Main package”. 

 
30. The Respondents have also raised objections for claimed costs other than that for 

the “FGD main package”, claiming that they are on the higher side or even exorbitant. 

Respondents have raised issues such as claims on account of IDC being higher; 

admissibility of opportunity costs; GST being treated as separate cost; higher claims on 

O&M expenses and auxiliary consumption; admissibility of insurance costs; applicability 

of provisions of Section 62 of the Act despite there being formula of compensation in Article 

13 of the PPA itself; non-involvement of Procurers in the competitive bid process; non-

relevance of financial position of the Petitioner as far as implementation of FGD is 

concerned; consideration of FGD for installed capacity of 4150 MW while the bid capacity 

was only 4000 MW etc. The Petitioner has submitted its reply to issues raised by the 

Petitioner in the rejoinder filed by it. 

 
31. We note that apart from the cost of Rs. 1634.33 crores for the “FGD main package”, 

the Petitioner has claimed Rs. 1080.67 crores towards other components such as owner’s 

cost (consultancy services, site survey, project management etc.) (Rs. 81.72 crores); GST 

(Rs. 308.99 crores); contingencies (Rs. 101.25 crores); IDC (Rs. 408.01 crores) and 

opportunity costs (Rs. 181.18 crores). Petitioner has given basis of arriving at these 

numbers corresponding to each of the costs. 

 
32. In a similar case related to Sasan Power Ltd. in Petition No. 446/MP/2019, vide 

Order dated 23.04.2020, the Commission decided as under: 

“27. ------ The Petitioner has submitted that taxes and duties @24% of base cost and 
expense towards project management & engineering services @3% of base cost are based 
upon CEA recommendations. Thus, while the provisional cost of Rs. 1663 Crores for “FGD 
main package” claimed by the Petitioner is almost same as that recommended by CEA, the 
costs claimed towards taxes and duties (Rs. 399 crores) and expense towards project 
management & engineering services (Rs. 50 crores) are based on percentage of base cost 
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as per CEA recommendations. As regards claim towards interest during construction (Rs. 
286 crores), it is a verifiable cost that is consequential to installation of FGD system. The 
only item that is not covered under CEA recommendations is the claim towards pre-operative 
expenses. Such cost can be allowed only after proper justification by the Petitioner and after 
prudence check by the Commission, once the FGD system is installed. 
 
xxxxx 
 
30. The Commission also allows the petitioner to claim expenditure towards IDC, taxes & 
duties, FERV (if any) and expenditure towards project management & engineering services 
at actuals after commissioning of the FGD system, which may be allowed after prudence 
check. As regards pre-operative expenses, the cost may be allowed subject to proper 
justification for such expense and after prudence check by the Commission.” 

  

33. However, we note that in the instant case, CEA has not given any recommendations 

as regards taxes & duties and project management and engineering expenses as it had 

done in case of Sasan Power Ltd. In our view, these are similar projects and should be 

considered similarly. 

 
34. As regards claim towards interest during construction (Rs. 408.01 crores), in our 

view, it is a verifiable cost that is consequential to installation of FGD system. The 

Petitioner and the Respondents have different views on payment of GST (and other taxes 

& duties). However, they are to be reimbursed as per actuals and any assessment made 

can only be an estimate. We note that CEA had estimated taxes & duties @24% of base 

cost towards taxes & duties in case of Sasan Power Ltd. 

 
35. In view of the above, the Commission accords approval to the petitioner for 

following capital cost on provisional basis: 

Sr. 
No. 

Descriptions 
 

Claimed  
Allowed on provisional 
basis Capex Estimate 
(Rs. in crores) 

A Capital Cost   

1 FGD EPC Cost   

1 
Total FGD EPC Basic Price 1634.33 

1547.33 {1634.33-87 (not 
considered by CEA)} 

2 Spares Included in 1 Included in 1 

36. The Commission also allows the petitioner to claim expenditure towards IDC (at 

actuals); GST, taxes and duties (as applicable); FERV (if any); and expenditure towards 
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owner’s cost (at actuals) after commissioning of the FGD system, which may be allowed 

after prudence check. 

 
37. As regards contingency, the Petitioner has not given proper justification. For this 

item, the cost may be allowed subject to proper justification for such expense and subject 

to prudence check by the Commission after the installation of FGD system is completed. 

As regards claim towards “Restoration of Existing Access Roads and Re-Routing Of 

Utilities” (Rs. 12 crores) and “Miscellaneous Costs- Installation of Electrical & Fire safety 

System” (Rs. 75 crores), we have observed that CEA has stated that these are not directly 

required for installation of FGD system and the Petitioner has to assess their requirements. 

These costs may be allowed after installation of FGD system and after considering proper 

justification of expenditure, subject to prudence check by the Commission. 

 

Issue No.2: Whether additional Operational expenses including O&M expenses and 

the relaxation in other operating norms due to installation of FGD 

system and Opportunity cost are admissible as claimed by the 

petitioner? 

 

Additional Operational expenses: 

38. The petitioner has submitted that installation of FGD would have impact on 

operating expenditure on account of increase in auxiliary consumption and operation and 

maintenance expenditure. Further, the Petitioner has submitted that the increase in 

auxiliary consumption would have twin impact, viz. impact on Capacity Charges (due to 

decrease in Declared Capacity) and the impact on Energy Charges (on account of excess 

consumption of coal). There is an overall reduction of Availability to the tune of 1.153% 

and impact on net Heat Rate which in turn would impact the Energy Charge. 

 
39. The Respondents have submitted that claim of auxiliary consumption as 1.153% of 

4150 MW is wrong and any auxiliary consumption can be considered only vis-à-vis 4000 
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MW contracted capacity. The capacity charges are payable for declared availability 

(Schedule 7) and the Petitioner is not entitled to any such charges on deemed availability 

basis or as part of change in law compensation. Allowing such compensation would be 

outside the scope of the PPA. 

 
40. The CEA vide its ‘Recommendation Report’ for CGPL dated 21.2.2019 stated the 

following with regard to O&M cost and Auxiliary Power Consumption of FGD 

“Estimated (indicative) OPEX for FGD system 

Sl. 
No 

DESCRIPTION 
 

(FOR 5×830 MW) 

ONLY FOR FGD 
IMPLEMENTATION 
5×830 MW 
 (CRORE INR) 

PER 
MW/YEAR 
COST 

REMARK 

1 Annual Reagent Cost Nil Nil  

2 Annual Clarified & DM 
water consumption cost 

3.39 0.000804 PLF-85% 

3 Annual cost of APC-
3.69/unit @1.0% (41.5 
MW) 

114.0 0.02746 PLF-85% 

4 Annual Fixed O&M Cost 
(O&M manpower, 
services, Maint. Etc.) 

24.9 0.00600 2% of Total 
FGD 
CAPEX 

5 Annual By-Product 
handling Cost  

Nil Nil  

Annual OPEX FOR 5×830 MW 
Unit 

142.29 (Crore INR) = 0.0342 CR/MW per year 

 
The Annual indicative OPEX calculated is Approximately 142.29 (Crore INR) for CGPL 
(0.0342 CR/MW per year) taking per unit power cost as Rs. 03.69 (as provided by CGPL). 
The OPEX cost should be kept low as Reagent cost and By-product handling cost is nil.  
More over FGD is designed on open cycle using Cooling Tower discharge for Dilution of 
FGD discharge. 
 
OPEX 
The Annual indicative Operating Cost (OPEX) will include annual APC for FGD, annual 
Reagent cost (if any), annual Additional water consumption associated with FGD, annual 
Manpower charges for O&M of FGD, annual By-product handling (if any) and annual revenue 
earned from disposal of by product, this shall be calculated after detailed engineering and 
life cycle cost benefit analysis. Also, the regulator may regulate the different aspects of OPEX 
(as per actual) at appropriate time when the FGD starts operating. Refer the chapter no 9 
OPEX.” 

 
41. In the present case, CEA has provided the factors to be considered for OPEX 

including annual O&M Expenses (O&M manpower, services, maintenance, etc.), cost of 

auxiliary power consumed, cost of annual Clarified & DM water consumption etc. CEA has 
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provided the basis of arriving at the OPEX corresponding to each factor as provided in the 

table above at paragraph 39. CEA has also opined that the regulator may regulate the 

different aspects of OPEX (as per actual) at appropriate time when the FGD starts 

operating. The major operating cost (Rs.114 crores/annum) indicated by CEA is the cost 

of the Auxiliary Energy consumed by the FGD system corresponding to 1% Auxiliary 

consumption & 85% availability @ Rs.3.69/kWh.  

 
42. The issue of plant capacity i.e. 4000 MW vis-à-vis 4150 MW as raised by the 

Respondents has been dealt as a separate issue (Issue No.3) in later part of this Order. 

Further, the issue raised by the Respondents regarding compensation in capacity charges 

consequent to operationalization of FGD system, has been dealt as Issue No.4. 

 
43. With regard to the recovery of cost of Auxiliary Energy consumed (Rs. 114 crores) 

by FGD system, Commission is of the view that that impact of increased auxiliary 

consumption after installation of FGD system would be allowed to be recovered through 

increase in quoted Energy Charge Rate and Capacity  Charge rate and not through OPEX 

at normative availability as suggested by CEA. With regard to cost of additional water 

consumption, Commission would consider the same after prudence check of the data 

collected after installation of FGD system at various Thermal Generating stations.  

 
44. With regard to Annual O&M expenses for FGD operation, CEA has considered the 

same at the rate of 2% of total FGD CAPEX (Rs.0.30 crore/MW). As such, for FGD system, 

the O&M expenditure as considered by CEA works out to Rs.24.90 crore/MW 

(4150x0.30x0.02) for plant capacity of 4150 MW.  However, the Petitioner has contested 

that the O&M expenses would be around Rs. 65.77 crores per annum. Petitioner has 

further submitted that CEA has not considered the expenditure towards insurance which 

is to be considered as 0.13% of GFA as an additional cost towards insurance charges. In 
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this regard, the Commission has dealt similar matter in case of Adani Power Ltd. in order 

dated 28.3.2018 in petition no 104/MP/2017. It was decided that the additional O&M 

expenses provisionally be considered @2% per annum of the capital cost of FGD system. 

Relevant Para is extracted below: 

“49. Pending the prescription of norms by CEA, we allow the O&M expenses provisionally at 
the rate of 2% per annum of the capital cost of FGD, subject to adjustment in the light of the 
norms to be prescribed by CEA.” 

 
45. Similar decisions have been taken by the Commission in respect of Sasan Power 

Limited (446/MP/2019) and Sembcorp Energy India Limited (209/MP/2019) wherein O&M 

expenditure @2% per annum of the capital cost of FGD has been allowed. Therefore, in 

the instant case also, O&M expenditure is provisionally allowed @2% of the capital cost 

of FGD system at this stage. We direct the petitioner to submit the O&M expenses relating 

to FGD system on actual basis at the time of filling the petition for determination of tariff 

on commissioning of the FGD system. 

 
Additional Auxiliary Power Consumption and Opportunity Cost 

46. With regard to additional auxiliary power consumption and opportunity cost, the 

Commission in its order dated 23.4.2020 in petition 446/MP/2019 held as under:  

“Operational norms: 
35. The Commission is yet to specify operational norms in respect of systems to be 
commissioned for meeting Revised Norms. In absence of notified operational norms, 
Commission allows increased auxiliary consumption of 1% as recommended by CEA subject 
to revision based on the norms specified by the Commission, if any. This allowed increase 
in auxiliary consumption by 1% is allowed for the modification in formulae for Availability, 
Energy Charge and PLF on account of increased auxiliary consumption. 

36. CEA, in its report, has observed that the generating station may be allowed to recover 
the opportunity cost towards shutdown of the generating units for interconnection of chimney 
with the absorber. However, CEA has not specified number of days for which units would 
have to be shutdown for interconnection of FGD system with the chimney. CEA has opined 
that shutdown period can be minimized by taking suitable measures. It is, however, observed 
that the Petitioner’s claim is based on the shutdown period of 30 days. The Commission is 
of the view that beneficiaries and the petitioner shall plan the interconnection of FGD system 
with main plant by synchronizing it with annual overhaul. Therefore, the Commission is not 
considering the opportunity cost at this stage. However, the same would be considered on 
actual number of days of shutdown after prudence check to the effect that the Petitioner has 
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tried to synchronize the interconnection of FGD system with annual overhaul and has 
consulted the beneficiaries in this respect.” 

 

47. The CEA in its ‘Recommendation Report’ dated 21.2.2019 in regard to APC and 

opportunity cost for the Mundra UMPP has recommended the following: 

“10. APC 

• Additional Auxiliary power Consumption (APC) for complete FGD facilities is 1.0%.  

• Extra APC of 0.153% to be considered only when using GGH with old/existing chimney in 

FGD system.” 

 

OPPORTUNITY COST: 

Since interconnection of newly lined chimneys or New wet stack or stack above absorber 

may result in loss of generation of the plant, hence CGPL is advised to minimize this 

interconnection time by taking suitable measure so that the "Opportunity cost" associated 

with interconnection may have least impact on CAPEX and eventually on tariff revision…..” 

 
48. In view of the above, since the operational norms are yet to be specified by the 

Commission and based on the above precedence, the Commission allows increased 

auxiliary consumption of 1.153% as recommended by CEA for FGDs having GGH as their 

integral part. This would be subject to revision based on the norms specified by the 

Commission, if any. This allowed increase in auxiliary consumption by 1.153% is allowed 

for the modification in formulae for Availability, Energy Charge and PLF on account of 

increased auxiliary consumption. 

 
49. In its report, CEA has observed that the generating station may be allowed to 

recover the opportunity cost towards shutdown of the generating units for inter-connection 

of chimney with the absorber. However, CEA has not specified number of days for which 

units would have to be shut down for interconnection of FGD system with the chimney. 

CEA has opined that shutdown period can be minimized by taking suitable measures. It 

is, however, observed that the Petitioner’s claim is based on the shutdown period of 22 

days. The Commission is of the view that beneficiaries and the petitioner shall plan the 

interconnection of FGD system with main plant by synchronizing it with annual overhaul. 
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Therefore, the Commission is not considering the opportunity cost at this stage. However, 

the same would be considered on actual number of days of shutdown after prudence 

check to the effect that the Petitioner has tried to synchronize the interconnection of FGD 

system with annual overhaul and has consulted the beneficiaries in this respect. 

 

Issue No.3:  Whether capacity of 4150 MW or 4000 MW is to be considered towards 

expenditure/ relief for Installation of FGD system? 

 
50. The Respondents have submitted that the impact has to be considered based on 

4000 MW power project as the Petitioner was selected as the successful bidder and the 

PPA was executed based on a 4000 MW Ultra Mega Power Project (5X800 MW). It was 

CGPL’s choice to seek expansion of the units to 830 MW and total project capacity to 4150 

MW. The PPA between CGPL and the Procurers do not reflect such expanded capacity 

and continues to be at 4000 MW. Additional capacity installed by the Petitioner has impact 

on capital expenditure, operating expenditure as well as auxiliary power consumption. 

 
51. The Petitioner has submitted that at the time of constructing and setting up of 

Mundra UMPP, it was decided to change the Turbine or Steam Cycle. This entailed 

substituting the ‘Steam Driven Boiler Feed Pump’ from the Steam Cycle in the original 

design to ‘Motor or Electricity Driven Boiler Feed Pump’. The said design modification 

improved the gross capacity by 30 MW per unit (or 150 MW for the plant) but at the same 

time increased the auxiliary consumption. However, this change did not alter the 

Contracted Capacity of 3800 MW.  Further, CGPL submits that the Boiler (or Steam 

Generator) side of the plant was also not altered. The content of the SO2/ flue gases 

produced in the boiler is dependent on the fuel fired. It has, therefore, submitted that since 

the Boiler design was not altered when the capacity was enhanced, the quantum of fuel 

fired did not undergo a change. 
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52. The Commission vide order dated 17.9.2018 in Petition No. 77/MP/2016 in regard 

to Change in law event for SO2 emission held as under: 

“30. We have considered the submissions of the Petitioner and Respondents. The Petitioner 
was selected for execution of the Mundra UMPP through a Case 2 competitive bidding. 
Clause 1.4(iii) of the RFP provides as under: 

“1.4 The Procurers through the Authorised Representative, have initiated development 
of the Project at Mundra, District Kutch, Gujarat and shall complete the following tasks 
in this regard by such time as specified hereunder: 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
iii. Obtain necessary environmental, coastal regulation zone and forest clearances for 
the Power Station, prior to the issue of the Letter of Intent. The draft environment 
management plan will be made available at least ninety (90) days prior to Bid Deadline. 
These clearances are being obtained in relation to a project of gross capacity of 4000 
MW employing Supercritical Technology;” 

As per the above provisions in the RFP, the Procurers through their authorized representative 
are required to obtain the necessary environmental clearance, coastal zone clearance and 
forest clearance for the power station prior to the issue of the Letter of Intent. It further 
provides that the draft environment management plan would be made available at least 90 
days prior to the Bid Deadline. The purpose of providing the draft environment management 
plan would be made available at least 90 days prior to the Bid Deadline is to make the bidders 
aware of the environmental requirements and make provision for the cost of their 
implementation in the quoted tariff in the bid. Recital B of the PPA dated 22.4.2007 notes the 
status of clearances as under: 

“B. The Procurers, through their Authorised Representative, have completed the initial 
studies as contained in Project Report; and obtained Initial Consents required for the 
Project which are set out in Part 1 of Schedule 2 and have been made available to the 
Seller on date of execution of this Agreement, except Forest Clearance for the Power 
Station and Coastal Regulation Zone Clearance. These clearances are being 
expedited and are expected shortly.” 

Part 1 of Schedule 2 of the PPA is extracted as under: 
 

“2. SCHEDULE 2: INITIAL CONSENTS 
PART 1 
i. Necessary environmental and forest clearances for the Power Station 
ii. Coastal regulation zone clearance” 
 

It is therefore clear from the above that the environment clearance for Mundra UMPP was 
obtained by procurers on 2.3.2007 and was made available to the successful bidder on 
22.4.2007. Moreover, all RFQ qualified bidders were advised by PFC (Bid Coordinator) to 
consider/earmark certain amount towards land cost and R&R cost while submitting the bids 
by its e-mail dated 23.10.2006 and the said e-mail did not specify any amount to be 
considered/earmarked for FGD. 

xxxxxxxxxxxxxxxxxxxxx 

32……………On the contrary, Mundra UMPP was granted environment clearance on 
2.3.2007 after the cut-off date (i.e. 30.11.2006) and the environmental clearance was made 
available to the Petitioner on the date of execution of the PPA (22.4.2007). Therefore, unlike 
the case of JSW, Tata Power being the successful bidder was not aware of the requirements 
of environment clearance while submitting the bid and therefore, could not be expected to 
include the expenditure on FGD in the quoted tariff. Further, condition in para 3(xxx) of the 
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Environment Clearance dated 2.3.2007 provides for separate funds for environmental 
protection measures and reporting of year-wise expenditure to MoEF. 

The Petitioner has submitted that an amount of Rs.200 crore had been earmarked by the 
Petitioner for environment protection measures for a period of 25 years. The Petitioner has 
filed the copies of the letters under which the Petitioner has submitted the compliance reports 
regarding environment protection measures in terms of condition 3(xxx) of the EC dated 
2.3.2007 for the years 2013-14, 2014-15, 2015-16 and 2016-17. Perusal of the said letters 
shows that the expenditure on FGD does not form part of the environment protection 
measures. The fact that no objection has been raised by MoEFCC with regard to the 
expenditure earmarked/incurred for environment protection measures shows that FGD is not 
included in the expenditure under condition 3(xxx) of the EC. Therefore, it cannot be said 
that the Petitioner was required to include the expenditure on FGD to be incurred in future if 
required at a later stage in terms of condition 3(ii) of the EC dated 2.3.2007. In view of the 
above reasons, we hold that the judgement of the Appellate Tribunal in JSW case is not 
applicable in the case of the Petitioner. The requirement of installation of FGD for compliance 
with the revised norms for sulphur dioxide in terms of the MoEFCC Notification, 2015 is 
covered under Change in Law in terms of the PPA dated 22.4.2007. 

53. It is evident from the above that the RFP document for CGPL project was for 4000 

MW capacity and the Environment Clearance was issued on dated 2.3.2007 and the cut-

off date was 30.11.2006. The PPA was signed on 22.4.2007 between the Petitioner and 

the Respondents. Subsequent to the above, on 1.4.2011, Petitioner requested MoEF&CC 

for amendments in Environment Clearance. The MoEF&CC vide corrigendum dated 

26.4.2011 approved the change in total capacity of the Mundra UMPP. Relevant extracts 

of the MoEF&CC Corrigendum dated 26.4.2011 is as under: 

“2. d)  Under Para No.3, the condition no. (xxiv) read as ‘The proposed configuration of the 
project (5×800 MW) could be changed provided that the total capacity of the power plant 
shall not exceed 4000 MW and that no individual unit shall be less than 500 MW’, shall be 
substituted by the following: 
‘The proposed generation capacity of the project could be increased only by way of adoption 
of waste heat recovery and entailing no additional coal and water consumption. The 
generation capacity thus obtained taking waste heat recovery into account shall however not 
exceed 4150 MW and configuration of units may be accordingly adopted at 5×830 MW’.” 

 
54. The Commission vide order dated 19.9.2007 in petition no.18/2007 in regard to 

adoption of Tariff for the Mundra UMPP observed as under: 

“3. The Central Government has been facilitating development of a number of Ultra Mega 
Power Projects by using the economies of scale which aims at making available 
comparatively cheaper power to more than one state. Mundra Ultra Mega Power Project 
(4000 MW) in the state of Gujarat has been conceived with the purpose of supplying power 
to the following distribution licensees (also referred to as the procurers) of the beneficiary 
states: 
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(i) Gujarat Urja Vikas Nigam Ltd. 
(ii) Maharashtra State Electricity Distribution Co. Ltd. 
(iii) Ajmer Vidyut Vitran Nigam Ltd. 
(iv) Jaipur Vidyut Vitran Nigam Ltd. 
(v) Jodhpur Vidyut Vitran Nigam Ltd. 
(vi) Punjab State Electricity Board. 
(vii) Haryana Power Generation Corporation Ltd.” 

55. It is noticed that capacity recognized under the PPA dated 22.4.2007 is 4000 MW 

whereas the contracted capacity in the said PPA is 3800 MW. In the bid itself, the auxiliary 

consumption was recognized as 200 MW, equivalent to about 5%. It is admitted that the 

Petitioner itself had sought the expansion of Mundra UMPP. Further, the petitioner in its 

affidavit dated 14.10.2013 in petition 159/MP/2012 submitted that auxiliary consumption 

was assumed as 4.75% in its bid and installed capacity of 4000 MW. The impact of the 

additional capital expenditure and operating expenditure is considered within the PPA. The 

installed capacity of 4000 MW was one of the bid considerations at the time of entering 

into PPA that has not been amended or altered till today. Therefore, any consideration of 

impact based on installed capacity of 4150 MW would tantamount to alter the provision of 

PPA. Further, there will be impact on the CAPEX and auxiliary power consumption by 

considering the higher installed capacity of 4150 MW. The Mundra UMPP is a case-2 

project, wherein the bidder is awarded the project based on the quoted tariff by the 

Petitioner. 

 
56. We also take notice of the submission of the Petitioner that the FGD system has 

been designed for 4150 MW capacity and the costs have been accordingly claimed. It has 

contended that the capital cost of the project for 4000 MW capacity would not 

proportionately come down and, therefore, it would also be incorrect to consider a 

proportionate reduction. The emission of SO2 is dependent on amount of coal to be fired 

and Sulphur content in the coal. The installation of 4150 MW plant capacity in place of 

4000 MW by CGPL is to cater to the power consumption requirement of electrical motor 
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driven BFPs keeping same contractual output of 3800 MW to procurers. Selection of 4000 

MW plant with turbine driven BFP would have accounted for higher heat rate which in turn 

would have required higher coal consumption and higher SO2 emission for the same 

contractual output. However, we note that the Petitioner has not explained the rationale 

for such assertions. Moreover, this Petition has been filed for claim of costs related to 

installation of FGD system. Any claim of the Petitioner for granting costs for 4150 MW is 

not subject matter of this Petition. Accordingly, we hold that the calculations for capital 

expenditure, operating expenditure and auxiliary power consumption shall be done 

corresponding to installed capacity of 4150 MW, but the Respondents shall be liable to 

pay the expenses on pro-rata basis corresponding to  4000 MW in terms of PPA.  

 
Issue No.4: What shall be the norms and mechanism for computing the adjustment 

in tariff corresponding to the additional investment and increase in the 

operating costs due to the 2015 Notification so as to restore the 

petitioner to same economic position as if such Change in Law event 

has not occurred? 

 
57. Article 13.2 of the PPA reads as follows in the instant case: 

13.2 Application and Principles for computing impact of Change in Law 
While determining the consequence of Change in Law under this Article 13, the Parties shall 
have due regard to the principle that the purpose of compensating the Party affected by such 
Change in Law, is to restore through Monthly Tariff Payments, to the extent contemplated in 
this Article 13, the affected Party to the same economic position as if such Change in Law 
has not occurred. 
 
a) Construction Period 

As a result of any Change in Law, the impact of increase/decrease of Capital Cost of the 
Project in the Tariff shall be governed by the formula given below: 
 
For every cumulative increase/decrease of each Rupees Fifty crores (Rs.50 crores) in the 
Capital Cost over the term of this Agreement, the increase/decrease in Non Escalable 
Capacity Charges shall be an amount equal to zero point two six seven (0.267%) of the Non 
Escalable Capacity Charges. Provided that the Seller provides to the Procurers documentary 
proof of such increase/decrease in Capital Cost for establishing the impact of such Change 
in Law. In case of Dispute, Article 17 shall apply. 
It is clarified that the above mentioned compensation shall be payable to either Party, only 
with effect from the date on which the total increase/decrease exceeds amount of Rs. Fifty 
(50) crores. 
 
b) Operation Period 

256



 Order in Petition No. 168/MP/2019                                                                                Page 49 of 50 

As a result of Change in Law, the compensation for any increase/decrease in revenues or 
cost to the Seller shall be determined and effective from such date, as decided by the Central 
Electricity Regulatory Commission whose decision shall be final and binding on both the 
Parties, subject to rights of appeal provided under applicable Law. 

 

58. It is observed that clause 13.2(a) of the PPA provides for compensation 

methodology to be applied to the non-escalable capacity charges if a Change in Law event 

results in increase in capital cost during the construction period. However, for the Change 

in Law events which occur during the operation period e.g. the instant change in law event 

requiring installation of FGD system at the generating station of the petitioner, clause 

13.2(b) of the PPA has left it to the Commission to arrive at the compensation for any 

increase/ decrease in revenues or cost. Also as per Clause 13.2 of the PPA, “the purpose 

of compensating the Party affected by such Change in Law, is to restore through Monthly 

Tariff Payments, to the extent contemplated in this Article 13, the affected Party to the 

same economic position as if such Change in Law has not occurred”. Thus, the Petitioner 

is required to be restituted to the same economic position as if the Change in Law event 

had not occurred. 

 
59. We note that few other similar petitions have been filed by other generating 

companies in respect of their generating stations wherein tariff has been determined 

through the tariff based competitive bidding route under Section 63 of the Act. PPAs in 

their case also contain similar provisions as clause 13.2(b) of the instant Petition i.e. there 

is no explicit provision with regard to methodology for compensation for Change in Law 

events which occur during the operation period. In their case too, the PPAs have left it for 

the Commission to decide at the compensation for any increase/ decrease in revenues or 

cost on account of change in law during the operation period. Since the FGD system is 

required to be installed by all thermal generating stations as per the 2015 Notification, 

several more such Petitions are likely to be filed by generating companies for 

determination of compensation on account of change in law during operation period. 
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Therefore, it would be appropriate to adopt a uniform compensation mechanism in respect 

of all such generating stations. 

 

60. Accordingly, the Commission vide order dated 23.4.2020 in Petition No. 

446/MP/2019, has directed the staff of the Commission to float a staff paper at the earliest 

on the issue of compensation mechanism and tariff implications on account of the 2015 

Notification in case of those thermal power plants where the PPA does not have explicit 

provision for compensation mechanism during the operation period and the PPA requires 

the Commission to devise such mechanism, inviting comments from all the stakeholders. 

 
61. The Petitioner has raised issue of its precarious financial position and has referred 

to ongoing discussions with the Procurers. In our opinion, the issue is not relevant to the 

present case of installation of FGD system that is a statutory compliance in terms of the 

2015 Notification. 

 

62. With regard to prayer (e) of the Petition, the Petitioner may approach this 

Commission by way of separate petition(s) as and when the norms are notified by 

MoEF&CC. 

 

63. Petition No. 168/MP/2019 is disposed of in terms of above.                                                                  

    
           Sd/-                                                                                Sd/- 
       (I.S. Jha)                                                          (P. K. Pujari) 
        Member                                                            Chairperson 
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THE GAZETTE OF INDIA 

EXTRAORDINARY 

[PART II-SEC. 3(ii)] 

MINISTRY OF POWER 

NOTIFICATION 

New Delhi, 

29th March, 1994. 

S.O. 266(E) :- In exercise of the power conferred by sub-section (2) of section 43A, sub-section 

(1) section 68 and sub-section (3) of section 75A of the Electricity (Supply) Act, 1948 (54 of

1948), the Central Government, after consultation with the Central Electricity Authority, hereby 

makes the following amendments to the notification of the Government of India in the erstwhile 

Ministry of Power and Non-conventional Energy Sources, 

Department of Power, No.S.O.93(E), dated the 23rd January, 1992, namely:- 

In the said notification- 

(a) for the words, figures and letters "statement of accounts commencing on 1st April, 1992", the

words, figures and letters "statement of accounts commencing on 1st April, 1994" shall be 

substituted; 

(b) for the schedule, the following schedule shall be substituted, namely-

SCHEDULE 

Description 
of Assets 

Existing Revised 

Fair life 
(years) 

Depreciation 
(Straight 
line) 

Fair life 
(years) 

Depreciation 
(Straight 
line) 

(1) (2) (3) (4) (5) 

A. Land
owned under
full
title

Infinity -- Infinity -- 

B. Land held
under lease
a) for
investment in 
the land 

The period 
of lease 
or the 
period 
remaining 
unexpired 
on the 
assignment 
of the 

-- 

The period 
of lease 
or the 
period 
remaining 
unexpired 
on the 
assignment 
of the 

-- 
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lease 
  

lease 
  

b) for cost of 
clearing site 

The period 
of lease 
remaining 
unexpired 
at the date 
of clearing 
the site 

-- 

The period 
of lease 
remaining 
unexpired 
at 
the date of 
clearing 
the 
site 

-- 

C. Assets Purchased New: 
a. Plant and machinery in generating stations including plant 
foundations:- 

i) Hydro-
electric 

35 3.40 35 3.40 

ii) Steam 
electric 

25 5.06 25 7.84 

NHRS & Waste Heat Recovery Boilers/Plants 

iii) Diesel-
electric 
and gas 
plant 

15 8.24 15 8.24 

b. Cooling 
towers and 
circulating 
water 
systems 

25 5.06 25 7.84 

c. Hydraulic works forming part of Hydro-electric system including:- 

i) Dams, 
Spillways 
weirs, 
canals, 
reinforced 
concrete 
Flumes and 
syphons 

50 1.95 50 1.95 

ii) Reinforced 
concrete 
pipelines and 
surge tanks, 
steel 
pipelines, 
sluice gates, 
steel 
surge (tanks) 
hydraulic 
control 
valves and 
other 
hydraulic 
works. 

35 3.40 35 3.40 
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d. Building & civil engineering works of permanent character, not 
mentioned above:- 

i) Offices & 
showrooms 

50 1.95 50 3.02 

ii) Containing 
thermo 
electric 
generating 
plant 

25 5.06 25 7.84 

iii) 
Containing 
Hydro 
Electric 
generating 
plant 

35 3.40 35 3.40 

iv) 
Temporary 
erection 
such as 
wooden 
structures 

5 21.55 5 33.40 

v) Roads 
other than 
kutcha roads 

50 1.95 50 3.02 

vi) Others 50 1.95 50 3.02 

e. Transformers, transformer (Kiosk) sub-station equipment & other fixed 
apparatus 
(including plant foundations) 

i) 
Transformers 
(including 
foundations) 
having a 
rating of 100 
kilo volt 
amperes and 
over 

25 5.06 25 7.81 

ii) Others 25 5.06 25 7.84 

f. Switchgear 
including 
cable 
connections 

25 5.06 25 7.84 

g. Lightning arrestors: 

i) Station 
type 

25 5.06 25 7.84 

ii) Pole type 15 8.24 15 12.77 

iii) 
Synchronous 
condensor 

35 3.40 35 5.27 
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h. Batteries 5 21.55 5 33.40 

i) 
Underground 
Cable 
including 
joint boxes 
and 
disconnected 
boxes 

35 3.40 25 5.27 

ii) Cable duct 
system 

50 1.95 50 3.02 

i. Overhead lines including supports: 

i) Lines on 
fabricated 
steel 
operating at 
nominal 
voltages 
higher than 
66 KV. 

35 3.40 35 5.27 

ii) Lines on 
steel 
supports 
operating at 
nominal 
voltages 
higher than 
13.2 
kilovolts but 
not 
exceeding 66 
kilovolts 

25 5.06 25 7.84 

iii) Lines on 
steel or 
reinforced 
concrete 
supports 

25 5.06 25 7.84 

iv) Lines on 
treated 
wood 
supports 

25 5.06 25 7.84 

j. Meters 15 8.24 15 12.77 

k. Self 
propelled 
vehicles 

5 21.55 5 33.40 

l. Air conditioning plants: 

i) Static 15 8.24 15 12.77 

ii) Portable 5 21.55 5 33.40 

m. 
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i) Office 
furniture 
and fittings 

15 8.24 15 12.77 

ii) Office 
equipments 

15 8.24 15 12.77 

iii) Internal 
wiring 
including 
fittings 
and 
apparatus 

15 8.24 15 12.77 

iv) Street 
light 
fittings 

15 8.24 15 12.77 

o. Apparatus let on hire 

i) Other than 
motors 

5 21.55 5 33.40 

ii) Motors 15 8.24 15 12.77 

p. Communication equipment: 

i) Radio and 
high 
frequency 
carrier 
system 

15 8.24 15 12.77 

ii) Telephone 
lines 
and 
telephones 

15 8.24 15 12.77 

q. Assets 
purchased 
second hand 
and assets 
not otherwise 
provided 
for in the 
Schedule 
  

Such reasonable period as the 
competent Government determines in each case having 
regard to the nature, age and condition of the assets at 
the 
time of its acquisition by the owner". 
  

  

 

Sd/- 

[F.No.6/1/Tariff/93-94] 

SETHUMADHAVAN, Jt.Secy. 
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Overview of the Model Power Purchase 
Agreement 

To meet the infrastructure deficit, the Twelfth Five Year Plan envisages a 
renewed thrust on investment in infrastructure, with greater participation from 
the private sector.  Of the projected investment in infrastructure, about 29 per 
cent is envisaged in the power sector, of which about 47 per cent is expected 
from the private sector. Bulk of the private investment in power sector will be in 
the generation segment.  

Power projects have been witnessing a significant interest from both domestic as 
well as foreign investors following the policy initiatives taken by the 
Government of India. However, the actual inflow of investment has been slower 
than expected, and future prospects would depend on adoption of a 
comprehensive policy and regulatory framework necessary for addressing the 
complexities of Public Private Partnerships (PPP) while balancing the interests of 
Utilities and investors. To this end, a precise policy and regulatory framework is 
being spelt out in this Model Power Purchase Agreement (MPPA).  

The framework contained in the MPPA addresses the issues which are important 
for investors as well as for limited recourse financing of debt. These issues 
include mitigation and unbundling of risks; allocation of risks and rewards; 
symmetry of obligations between the principal parties; precision and 
predictability of costs and obligations; reduction of transaction costs; force 
majeure; and termination. It also addresses other important concerns such as 
consumer protection, independent monitoring and dispute resolution. 

The MPPA provides the basis for optimal utilisation of resources on the one 
hand and adoption of international best practices on the other. The objective is to 
secure value for public money while providing reliable and cost-effective 
electricity to the consumers. 

Elements of financial viability 

The three critical elements that determine the financial viability of generation 
projects are the concession period, fuel costs and capital costs. The concession 
period for a generation project should be fixed keeping in view the expected life 
of the generating plant. It could be fixed for a period of about 30 years, including 
the construction period, with a provision for extension of 15 years at the option 
of either the Concessionaire or the Utility. Yet another extension of upto 15 years 
can be undertaken if both the parties so agree. This timeframe should enable a 
robust project structure. So far as the Fuel Charge is concerned, the MPPA 
makes it a pass through, subject to appropriate safeguards, which would address 
a major risk faced by power producers due to uncertainty relating to fuel prices 
over the medium and long term. Since two of the three parameters stated above 
would be virtually pre-determined, capital cost is the variable that will determine 
the financial viability of a Power Station. Adoption of cost-effective 

A comprehensive 
framework is a pre-
requisite for PPP in 
electricity generation 

Private investment 
to play a key role 

Need to reduce 
capital costs 

ANNEXURE - 7 280



specifications would, therefore, be essential for reducing capital costs that would 
ensure a competitive Fixed Charge. 

Fixed Charge  

The Utility shall pay to the Concessionaire a Fixed Charge, determined through 
competitive bidding, for availability of the Power Station. The Fixed Charge 
determined for each accounting year shall be revised annually to reflect 30 per 
cent of the variation in a composite index comprising WPI and CPI. Since 
repayment of debt would be substantially neutral to inflation, the said indexation 
of 30 per cent is considered adequate. A higher level of indexation is not 
favoured, as that would impose an unjustified burden on the consumers. Such 
higher indexation would also add to uncertainties in the projections relating to 
returns on investment. Further, an annual reduction of 2 per cent in Fixed Charge 
is being stipulated so that the benefit of a depreciated asset is passed on to the 
consumers. 

Fuel Charge 

Fuel Charge is the amount payable by the Utility to the Concessionaire for the 
fuel utilised in generation of electricity. Since the risk of variation in fuel price 
cannot normally be managed by the Concessionaire, it must be passed on to the 
Utility, which, in turn, will have to reflect it in the distribution tariff. Since pass 
through of Fuel Charge affords full protection to the Concessionaire against 
potential losses on account of a rise in fuel prices, it follows that the benefit of 
reduced or concessional fuel prices cannot be retained by the Concessionaire. As 
a result, Fuel Charge cannot be a profit centre for the Concessionaire and the 
principles for determination of Fuel Charge must ensure that costs are recovered 
on the basis of actuals, assuming that the Concessionaire would function with the 
efficiency expected of a prudent and diligent operator. 

The framework contained in the MPPA provides alternative formulations for 
determination of fuel costs depending on the source and pricing of fuel supplies. 
While coal supplies from Coal India will carry a regulated price, other supplies 
would have to be procured either from captive mines or from the open market. 
Each category of supply is, therefore, covered through respective formulations.  

In case where fuel is to be procured from captive mines to be allocated by or on 
behalf of the Utility as a part of the Power Station, the cost of fuel may be fixed 
upfront with reference to the price charged by Coal India. Assuming a 
comparatively higher level of efficiency, the fuel cost payable to the 
Concessionaire may be fixed between say, 75 and 100 per cent of the Coal India 
price prevailing at the time of bidding, with appropriate indexation over the 
concession period.  

Where captive mines have been allocated independently, a similar formulation, 
as indicated in the foregoing paragraph, may be adopted with an added option of 
allowing the bidders to quote an even lower fuel cost which may be further 
limited to the costs determined by the Appropriate Commission. 

Fixed Charge to be 
competitive 
 

Fuel Charge to be a 
pass through  
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When imported fuel is to be used, reliance should be placed on pre-selected coal 
indices used widely in international supplies of coal, but always subject to the 
actual cost incurred by the Concessionaire. However, if bids are invited from 
producers having captive mines abroad, a ceiling equivalent to upto 90 per cent 
of the price of Fuel computed with reference to a pre-specified coal index could 
be prescribed with appropriate indexation over the concession period. In all cases 
of imported fuel, the foreign exchange risk would have to be borne by the Utility 
as the Concessionaire would have no means to hedge such risk on a long-term 
basis. 
 
Owing to some uncertainty in the prospects, extent and nature of coal supply by 
Coal India Limited, the provisions relating to coal to be procured through linkage 
from Coal India have been kept in square brackets as they may need further 
deliberations. 

Station Heat Rate 

Conversion of fuel into electricity shall be computed on the basis of the Station 
Heat Rate (SHR) which must conform to pre-determined specifications. As the 
fuel charge would be a pass through, adhering to the prescribed SHR would be 
necessary in order to safeguard the interests of the Utility.   The MPPA also 
provides for incentives in the form of an enhanced Fixed Charge if the 
Concessionaire is able to improve on the pre-specified Station Heat Rate. 
Incentivising an improved SHR would be a signal for achieving greater 
efficiency in the interest of saving fuel. 

Fuel Supply Agreement 

As a condition precedent, the Concessionaire shall execute a Fuel Supply 
Agreement (FSA) containing the key elements specified in the MPPA, thereby 
aligning the principal provisions of these two contracts. The FSA shall provide 
the requisite assurance to the Utility for supply of fuel sufficient to generate a 
pre-determined quantum of electricity. 
 
Additional Fuel Supply 
 
In the event of inadequate fuel supply under a Fuel Supply Agreement (FSA), the 
Concessionaire shall make best efforts to identify additional sources of fuel 
supply to meet such fuel shortage. The Concessionaire shall notify the Utility of 
the landed cost of such additional fuel and shall demonstrate that it will be 
procured at the best prices available. If the proposed landed cost is acceptable to 
the Utility and the Appropriate Commission, the Concessionaire shall procure 
such additional fuel for the agreed price and quantity. 

Minimum Fuel Stock 

 The Concessionaire shall maintain a minimum stock of fuel, which is sufficient 
for production of electricity and supply thereof to the Utility for a continuous 
period of 10 days. In the event of fuel shortage, an amount equal to 70 per cent 
of the Fixed Charge shall be payable in respect of the non-availability arising out 

Incentive for improved 
Station Heat Rate 

FSA to be a condition 
precedent 
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of such fuel shortage. In other words, the Concessionaire’s risk of fuel supply 
will be mitigated to the extent of 70 per cent. 

Concessional Fuel 

Fuel which is procured by the Concessionaire through any form of concessional, 
preferential or captive allocation or sale by a Governmental Instrumentality shall 
be deemed as Concessional Fuel and earmarked for the benefit of the Utility. 
This will not include any fuel which is procured on the basis of market 
determined prices. If any Concessional Fuel, which is surplus to the requirement 
of the Utility, is utilised for production of electricity for sale to other buyers, the 
Concessionaire shall, in lieu of the use of such   Concessional Fuel, pay to the 
Utility for each unit of electricity sold, a revenue share equal to the higher of: (a) 
Fixed Charge, and (b) 30 per cent of the gross sale revenue accrued from such 
buyers. 

Availability and Despatch of Power Station 
  
The Concessionaire shall operate the Power Station such that it is available for 
generation to the extent of at least 90 per cent of the Installed Capacity which 
shall be deemed to be the Normative Availability for each accounting year. Any 
shortfall in the Normative Availability will attract penalties. The Concessionaire 
shall declare the availability of the Power Station at frequent intervals and the 
Utility shall be free to direct the Concessionaire to produce and despatch 
electricity in accordance with the despatch instructions given by it from time to 
time. Payment of Fixed Charge shall be computed on the basis of availability of 
the Power Station while the Fuel Charge shall be payable only for the electricity 
actually produced and despatched.  
 

Normally, the Power Station shall be deemed as available to the full extent. In 
the event of any defect or deficiency, the Concessionaire must declare the actual 
availability so that its Fixed Charge is computed accordingly. The MPPA 
stipulates stiff penalties in case of mis-declaration by the Concessionaire. 

Dedicated Capacity 

Eighty per cent of the Installed Capacity of the Power Station (85 per cent in 
case of UMPPs or where fuel is procured from captive mines) shall at all times 
be dedicated for production and supply of electricity to the Utility and shall be 
utilized only in accordance with the instructions of the Utility. In the event such 
capacity is not utilised on account of shortage of fuel, the Concessionaire will be 
free to procure fuel from the market and sell the electricity to third parties in 
order to recover its Fixed Charge. In the event any Dedicated Capacity remains 
idle, the Utility shall pay to the Concessionaire 70 per cent of the Fixed Charge 
as explained above. This entire arrangement would help mitigate the risk of the 
Concessionaire on account of the current fuel shortage as well as a possible 
backing down of the Power Station due to high costs of additional fuel supply. 
Since idle capacity would hurt the Concessionaire as well as the Utility, it is 
expected that both parties will have sufficient incentive to ensure optimum 
utilization of the Dedicated Capacity.  

Dedicated Capacity 
 for the Utility 
 

Fixed Charge to be 
paid for Availability 
of Power Station 

Pre-emptive rights 
on Concessional Fuel 

Penalties for mis-
declaration 
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Open Capacity 
 
Twenty per cent of the Installed Capacity (15 per cent in case of UMPPs or 
where fuel is procured from captive mines) shall be available to the 
Concessionaire for production of electricity and supply thereof to any buyer on 
the terms determined mutually between the Concessionaire and such buyer. Such 
buyers may include bulk consumers within the supply area of the Utility. This 
would not only facilitate the development of a power market, but also enable the 
Concessionaire to procure fuel at market prices and produce electricity for sale to 
bulk consumers at unregulated prices. Such an arrangement will help improve 
the financial viability of the Power Station, enhance power production and 
promote competition in generation and supply of electricity.    
 
Additional Capacity 
 

The Concessionaire may, with prior consent of the Utility and in accordance with 
applicable laws, create additional capacity in accordance with the provisions of 
the agreement. Eighty per cent of the additional capacity shall be deemed to be 
Dedicated Capacity and the balance shall be Open Capacity. The Concessionaire 
may also set up additional capacity based on fuel supplies to be procured at 
market rates and sell its production to other buyers at mutually determined 
tariffs, provided it pays the specified revenue share to the Utility.  
 
Technical parameters 
 

Unlike the normal practice of focusing on construction specifications, the 
technical parameters proposed in the MPPA are based mainly on output 
specifications, as these have a direct bearing on the level of power generation. 
Only the core requirements of design, construction, operation and maintenance 
of the generation system have been specified, leaving enough room for the 
Concessionaire to innovate and add value. In sum, the framework focuses on the 
'what' rather than the 'how' in relation to the production and supply of power by 
the Concessionaire. This would also provide the requisite flexibility to the 
Concessionaire to innovate and optimise on designs in a way normally denied 
under conventional input-based procurement specifications. 
 
Performance standards 
 

The efficiency of the Concessionaire would normally be reflected in the quality 
and reliability of power supply. The MPPA, therefore, identifies the key 
performance indicators relating to operation of the generation system and 
stipulates penalties for failure to achieve the requisite levels of performance. In 
particular, the Concessionaire shall be required to ensure the availability of 
Installed Capacity at pre-determined normative levels, which will make 
sufficient allowance for scheduled maintenance. 
 
For monitoring the key performance indicators, monthly status reports and 
periodic inspections of the Independent Engineer have been prescribed. The 
Concessionaire is also required to maintain the requisite ISO certification for the 
Power Station. 

Additional capacity for 
improving viability 

Open Capacity for 
market sales 
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Selection of Concessionaire 
 

Selection of the Concessionaire will be based on a two-stage process of 
competitive bidding. All project parameters such as the concession period, 
technical parameters and performance standards are to be clearly stated upfront. 
Based on these terms, the short-listed bidders will be required to specify their 
financial offer in terms of a unit Fixed Charge, without any qualifications. In 
some cases, the financial offer may also have to include the Fuel Charge. The 
bidder who seeks the lowest unit charge should win the contract. The financial 
offer for the unit charge shall be made only for the initial year and the actual 
tariff payable to the Concessionaire will be revised annually based on pre-
determined indexation. 
 

Risk allocation 
 

As an underlying principle, risks have been allocated to the parties that are best 
suited to manage them. Project risks have, therefore, been assigned to the private 
sector to the extent it is capable of managing them. These risks have also been 
mitigated to the extent possible. The transfer of these risks and responsibilities to 
the private sector would increase the scope of innovation leading to efficiencies 
in costs and services. 
 
The commercial and technical risks relating to construction, operation and 
maintenance are being allocated to the Concessionaire, as it would be best suited 
to manage them. On the other hand, all direct and indirect political risks are 
being assigned to the Utility. 
 
Financial Close 
 

Unlike other agreements for private infrastructure projects which neither define a 
time-frame for achieving financial close, nor specify the penal consequences for 
failure to do so, the MPPA stipulates a time limit of 180 days for achieving 
financial close (extendable for upto 185 days on payment of a penalty), failing 
which the bid security shall be forfeited. By prevalent standards, this is a tight 
schedule, which is achievable only if all the parameters are well defined and the 
requisite preparatory work has been undertaken. 
 
The MPPA represents the comprehensive framework necessary for enabling 
financial close within the stipulated period. Adherence to such time schedules 
will usher in a significant reduction in costs besides ensuring timely provision of 
the needed infrastructure. This approach would also address the typical problem 
of infrastructure projects not achieving financial close for long periods. 
 

Construction of the Power Station 
 

Handing over possession of 80 percent of the land required for construction of 
power station and obtaining of environmental clearances are being proposed as 
conditions precedent to be satisfied by the Utility before financial close. 
Execution of a Fuel Supply Agreement and procurement of applicable permits 

Financial close to be 
time bound 
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condtions precedent 

Scope of the Project to 
be precise 
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have been proposed as conditions precedent to be satisfied by the 
Concessionaire. The Utility would provide reasonable support and assistance to 
the Concessionaire in procuring the FSA and applicable permits. Damages have 
been prescribed for delay in fulfilling the conditions precedent by the Utility as 
well as the Concessionaire.  

The MPPA also defines the scope of the project with a fair degree of precision in 
order to enable the Concessionaire to determine its costs and obligations. 
Additional works may be specified by the Utility but only within a pre-
determined limit, provided the entire cost thereof is borne by the Utility. Project 
Milestones have also been incorporated in the MPPA. 
 
Before commencing the commercial operation of the generation system, the 
Concessionaire will be required to subject it to specified tests for ensuring 
compliance with the specifications relating to safety and quality of supply. The 
option of phased completion has also been provided. 
 
Operation and maintenance 
 

Operation and maintenance of the Power Station is proposed to be governed by 
strict standards with a view to ensuring a high level of reliability and availability. 
Any violations of these standards would attract stiff penalties. In sum, 
operational performance would be the most important test of service delivery. 

The MPPA provides for an elaborate and dynamic mechanism to evaluate and 
upgrade the safety requirements on a continuing basis in conformity with Good 
Industry Practice. It includes safety certification by the designated Electrical 
Inspector prior to COD and provides for reviews at regular intervals by qualified 
experts. 

Right of substitution 
 

The project assets may not constitute adequate security for lenders. It is the 
project revenue streams that constitute the mainstay of their security. Lenders 
would, therefore, require assignment and substitution rights so that the 
concession can be transferred to another company in the event of failure of the 
Concessionaire to operate the project successfully. The MPPA accordingly 
provides for such substitution rights.  
 
Consortium of Utilities 
 

In case the Power Station is procured by more than one Utility, the individual 
Utilities, acting as a consortium, will execute the Utilities Consortium 
Agreement, through which they would sub-divide and allocate the installed 
capacity among themselves and also agree to bear individual, joint and several 
rights, obligations and liabilities.  
 
Each individual Utility shall have the right to offer, transfer or assign, in whole 
or in part, its allocated capacity to any participating Utility or other distribution 
licensee. In the event an individual Utility commits a default specified in the 
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PPA, it shall either substitute itself by a participating Utility or other distribution 
licensee, or make the specified termination payment to the Concessionaire.   
 

Force majeure 
 

The MPPA contains the requisite provisions for dealing with force majeure 
events. In particular, it affords protection to the Concessionaire against political 
actions that may have a material adverse effect on the project. 
 
Termination 
 

In the event of termination, the MPPA provides for a compulsory buy-out by the 
Utility, as neither the Concessionaire nor the lenders can use the Power Station 
on their own for recovering their investments. This arrangement also provides 
the requisite protection of public resources like fuel, land and water which would 
revert to the Utility in the event of termination.   
 
Termination payments have been quantified precisely as compared to the 
complex formulations in most concession agreements relating to infrastructure 
projects. Political force majeure and defaults by the Utility would qualify for 
adequate compensatory payments to the Concessionaire and will thus guard 
against any discriminatory or arbitrary action by the Utility. Further, the project 
debt would be fully protected by the Utility in the event of termination, except 
for three situations, namely, (a) when termination occurs as a result of default by 
the Concessionaire, 90 per cent of the debt will be protected, (b) in the event of 
non-political force majeure such as Act of God (normally covered by insurance), 
90 per cent of the debt not covered by insurance will be protected, and (c) when 
termination occurs on account of Concessionaire Default during construction 
period, 90 per cent of the debt in excess of 40 per cent of Total Project Cost will 
be paid subject to certain conditions. 
 
Upon expiry of the specified concession period, the Concessionaire would be 
entitled to a termination payment which will be a pre-determined multiple of 
monthly Fixed Charge. However, either Party would have the right to seek an 
extension of 15 years in the concession period and in such an event, no 
termination payment shall be due and payable after expiry of the extended 
period. 
 

Monitoring and supervision 
 

Day-to-day interaction between the Utility and the Concessionaire has been kept 
to the bare minimum by following a 'hands-off' approach, and the Utility shall be 
entitled to intervene only in the event of a material default. Checks and balances 
have, however, been provided for ensuring full accountability of the 
Concessionaire. 
 
Monitoring and supervision of construction, operation and maintenance is 
proposed to be undertaken through an Independent Engineer (a qualified firm) 
that will be selected by the Utility through a transparent process. Its 

 
Monitoring through 
an Independent 
Engineer 

 
 
Pre-determined  
termination payments 
should provide 
predictability 
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independence would provide added comfort to all stakeholders, besides 
improving the efficiency of project implementation.  
 
The MPPA provides for a transparent procedure to ensure selection of well-
reputed statutory auditors, as they would play a critical role in ensuring financial 
discipline. As a safeguard, the MPPA also provides for appointment of additional 
or concurrent auditors. 
 
To provide enhanced security to the lenders and greater stability to the project 
operations, all financial inflows and outflows of the project are proposed to be 
routed through an escrow account. 
 
Revenue shortfall loan 
 

By way of comfort to the lenders, loan assistance from the Utility has been 
stipulated for supporting debt service obligations in the event of a revenue 
shortfall resulting from political force majeure or default by the Utility. 
 

Specifications & Standards 
 
The accountability for providing a safe and reliable Power Station ultimately 
rests with the Government and the MPPA therefore refers to Specification and 
Standards that the Concessionaire must conform to. These specifications rely 
mainly on the extant rules and regulations applicable to power stations. These 
rules, by reference, form an integral part of the Power Purchase Agreement for a 
specific project and shall be binding on the Concessionaire. The MPPA stipulates 
that only the basic requirements of design and construction shall be laid down in 
the PPA with reference to the Grid Code and applicable laws, and greater 
emphasis shall be placed on specifying the output specifications that have a 
direct bearing on the reliability and quality of power supply. 

Land acquisition 
 

Land would have to be acquired by the Utility as the Concessionaire may face 
serious difficulties in acquiring land on its own. The Utility will have the option 
of indicating the lump-sum cost that it would recover from the Concessionaire on 
this account. This amount may even be a token sum as the ownership of land will 
rest with the Utility and the Concessionaire will only be a licensee. In case the 
Utility proposes to set up a Power Station in another State, it may require the 
Concessionaire to procure land on its own. 
 
The Concessionaire may, upon expiry of the Concession Period by efflux of 
time, require the Utility to transfer the possession and title of the Site and Project 
Assets, excluding any captive coal mines or right to the Concessional Fuel, for a 
specified period. 
 
To provide greater comfort and security to the lenders, the Utility and the 
Concessionaire may jointly execute a mortgage deed in favour of the Senior 
Lenders for and in respect of the Site and Project Assets excluding any captive 
coal mines or right to the Concessional Fuel. 

Selection of 
 auditors 

Output 
specifications to be 
emphasised 
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Miscellaneous 
 

The MPPA addresses other important issues such as dispute resolution, 
suspension of rights, change in law, insurance, defects liability, indemnity, 
redressal of public grievances and disclosure of project documents. It 
incorporates the best practices that would enable a fair and transparent 
framework for private participation. 
 
Conclusion 
 

Together with the Schedules, the proposed contractual framework addresses the 
issues that are likely to arise in financing of generation projects on DBFOT basis. 
The proposed policy and regulatory framework contained in the MPPA is critical 
for attracting private investment with the concomitant efficiencies and lower 
costs, necessary for accelerating growth and making electricity affordable. 
 

 

 
 

 

An effective 
dispute resolution 
mechanism is 
critical 
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ARTICLE 34 

CHANGE IN LAW 

34.1 Increase in costs 

If as a result of Change in Law, the Supplier suffers an increase in costs or 

reduction in net after-tax return or other financial burden for and in respect of 

Contracted Capacity, the aggregate financial effect of which exceeds the higher of 

Rs. 1 crore (Rupees one crore)
38

 and 0.1% (zero point one per cent) of the 

Capacity Charge in any Accounting Year, the Supplier may so notify the Utility 

and propose amendments to this Agreement so as to place the Supplier in the 

same financial position as it would have enjoyed had there been no such Change 

in Law resulting in increased costs, reduction in return or other financial burden 

as aforesaid. Upon notice by the Supplier, the Parties shall meet, as soon as 

reasonably practicable but no later than 30 (thirty) days from the date of notice, 

and either agree on amendments to this Agreement or on any other mutually 

agreed arrangement: 

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid 

notice, the Supplier may by notice require the Utility to pay an amount that would 

place the Supplier in the same financial position that it would have enjoyed had 

there been no such Change in Law, and within 15 (fifteen) days of receipt of such 

notice, along with particulars thereof, the Utility shall pay the amount specified 

therein; provided that if the Utility shall dispute such claim of the Supplier, the 

same shall be settled in accordance with the Dispute Resolution Procedure. For 

the avoidance of doubt, it is agreed that this Clause 34.1 shall be restricted to 

changes in law directly affecting the Supplier

under this Agreement. 

34.2 Reduction in costs 

If as a result of Change in Law, the Supplier benefits from a reduction in costs or 

increase in net after-tax return or other financial gains for and in respect of 

Contracted Capacity, the aggregate financial effect of which exceeds the higher of 

Rs. 1 crore (Rupees one crore) and 0.1% (zero point one per cent) of the Capacity 

Charge in any Accounting Year, the Utility may so notify the Supplier and 

propose amendments to this Agreement so as to place the Supplier in the same 

financial position as it would have enjoyed had there been no such Change in Law 

resulting in decreased costs, increase in return or other financial gains as 

aforesaid. Upon notice by the Utility, the Parties shall meet, as soon as reasonably 

practicable but no later than 30 (thirty) days from the date of notice, and either 

agree on such amendments to this Agreement or on any other mutually agreed 

arrangement: 

Provided that if no agreement is reached within 90 (ninety) days of the aforesaid 

notice, the Utility may by notice require the Supplier to pay an amount that would 

place the Supplier in the same financial position that it would have enjoyed had 

                                                 
38

 This amount may, in the discretion of the Utility, be suitably increased, but in no case exceeding an amount of Rs. 50 lakh for every 

Rs.500 cr. of the estimated Total Project Cost. A similar modification should also be made in Clause 34.2. 
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there been no such Change in Law, and within 15 (fifteen) days of receipt of such 

notice, along with particulars thereof, the Supplier shall pay the amount specified 

therein to the Utility; provided that if the Supplier shall dispute such claim of the 

Utility, the same shall be settled in accordance with the Dispute Resolution 

Procedure. For the avoidance of doubt, it is agreed that this Clause 34.2 shall be 

restricted to changes in law directly affecting the Supplier

its obligations under this Agreement. 

34.3 Protection of NPV 

Pursuant to the provisions of Clauses 34.1 and 34.2 and for the purposes of 

placing the Supplier in the same financial position as it would have enjoyed had 

there been no Change in Law affecting the costs, returns or other financial burden 

or gains, the Parties shall rely on the Financial Model to establish a net present 

NPV the net cash flow and make necessary adjustments in costs, 

revenues, compensation or other relevant parameters, as the case may be, to 

procure that the NPV of the net cash flow is the same as it would have been if no 

Change in Law had occurred. For the avoidance of doubt, the Parties expressly 

agree that for determination of NPV, the discount rate to be used shall be equal to 

the weighted average rate of interest at which the Supplier has raised the Debt 

Due under its Financing Agreements. 

34.4 Restriction on cash compensation 

The Parties acknowledge and agree that the demand for cash compensation under 

this Article 34 shall be restricted to the effect of Change in Law during the 

respective Accounting Year and shall be made at any time after commencement 

of such year, but no later than one year from the close of such Accounting Year. 

Any demand for cash compensation payable for and in respect of any subsequent 

Accounting Year shall be made after the commencement of the Accounting Year 

to which the demand pertains, but no later than 2 (two) years from the close of 

such Accounting Year. 

34.5 No claim in the event of recovery from Buyers 

Notwithstanding anything to the contrary contained in this Agreement, the Utility 

shall not in any manner be liable to reimburse to the Supplier any sums on 

account of a Change in Law if the same are recoverable from the Buyers.  
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NPV Computation for Cash Flow Impact of Depreciation on ECS Installation

A. Capital Cost (Rs.) 100 100
B. Equity (Rs.) 30 30
C. Loan (Rs.) 70 70
D. Loan tenure (Yrs) 12 12
E. Annual Repayment (Rs.) 5.83 5.83
F. Life for Depreciation (Yrs) 25 15
G. Depreciation Rate (%) 3.60% 6.00%
H. Residual Value (%) 10.00% 10.00%
I. Allowable Depreciation(%) 90.00% 90.00%
J. Interest/Discount rate (%) 9% 9%

Year 

(n)

Ccn = 

Dep
Repayment

Rcn (Revenue 

Shortfall/ 

surplus)

CF 

Impact

DO 

Compn

Differential 

CF (DCF)

Discount 

Factor
NPV  Compensation DCF NPV

Ccn = 

Dep
Repayment

Rcn (Revenue 

Shortfall/surplus

)

CF 

Impact
DO Compn

Differential 

CF (DCF)

Discount 

Factor
NPV  Compensation DCF NPV

a b
c=C/D upto 

n=D

d=Max(c-

b,0)upto n=D 

else 

sumuptoD(d) 

/(F-D)

e=b+d f=I/F g=f-e h=1/(1+J)^a i=g*h j=e k=j*h l=j*k b
c=C/D upto 

n=D

d=Max(c-

b,0)upto n=D 

else 

sumuptoD(d)/ 

(F-D)

e=b+d f=I/F g=f-e
h=1/(1+J)^

a
i=g*h j=e k=j*h l=j*k

1 3.60 5.83 2.23 5.83 3.60 -2.23 0.92 -2.05 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.92 -2.20 6.00 0.00 0
2 3.60 5.83 2.23 5.83 3.60 -2.23 0.84 -1.88 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.84 -2.02 6.00 0.00 0
3 3.60 5.83 2.23 5.83 3.60 -2.23 0.77 -1.72 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.77 -1.85 6.00 0.00 0
4 3.60 5.83 2.23 5.83 3.60 -2.23 0.71 -1.58 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.71 -1.70 6.00 0.00 0
5 3.60 5.83 2.23 5.83 3.60 -2.23 0.65 -1.45 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.65 -1.56 6.00 0.00 0
6 3.60 5.83 2.23 5.83 3.60 -2.23 0.60 -1.33 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.60 -1.43 6.00 0.00 0
7 3.60 5.83 2.23 5.83 3.60 -2.23 0.55 -1.22 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.55 -1.31 6.00 0.00 0
8 3.60 5.83 2.23 5.83 3.60 -2.23 0.50 -1.12 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.50 -1.20 6.00 0.00 0
9 3.60 5.83 2.23 5.83 3.60 -2.23 0.46 -1.03 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.46 -1.11 6.00 0.00 0

10 3.60 5.83 2.23 5.83 3.60 -2.23 0.42 -0.94 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.42 -1.01 6.00 0.00 0
11 3.60 5.83 2.23 5.83 3.60 -2.23 0.39 -0.87 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.39 -0.93 6.00 0.00 0
12 3.60 5.83 2.23 5.83 3.60 -2.23 0.36 -0.79 5.83 0.00 0 6.00 5.83 0.00 6.00 3.60 -2.40 0.36 -0.85 6.00 0.00 0
13 3.60 0.00 -2.06 1.54 3.60 2.06 0.33 0.67 1.54 0.00 0 6.00 0.00 0.00 6.00 3.60 -2.40 0.33 -0.78 6.00 0.00 0
14 3.60 0.00 -2.06 1.54 3.60 2.06 0.30 0.62 1.54 0.00 0 6.00 0.00 0.00 6.00 3.60 -2.40 0.30 -0.72 6.00 0.00 0
15 3.60 0.00 -2.06 1.54 3.60 2.06 0.27 0.57 1.54 0.00 0 6.00 0.00 0.00 6.00 3.60 -2.40 0.27 -0.66 6.00 0.00 0
16 3.60 0.00 -2.06 1.54 3.60 2.06 0.25 0.52 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
17 3.60 0.00 -2.06 1.54 3.60 2.06 0.23 0.48 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
18 3.60 0.00 -2.06 1.54 3.60 2.06 0.21 0.44 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
19 3.60 0.00 -2.06 1.54 3.60 2.06 0.19 0.40 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
20 3.60 0.00 -2.06 1.54 3.60 2.06 0.18 0.37 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
21 3.60 0.00 -2.06 1.54 3.60 2.06 0.16 0.34 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
22 3.60 0.00 -2.06 1.54 3.60 2.06 0.15 0.31 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
23 3.60 0.00 -2.06 1.54 3.60 2.06 0.14 0.28 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
24 3.60 0.00 -2.06 1.54 3.60 2.06 0.13 0.26 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
25 3.60 0.00 -2.06 1.54 3.60 2.06 0.12 0.24 1.54 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0

Total 90.00 70.00 0.00 90.00 90.00 0.00 9.82 -10.50 90.00 0.00 0.00 90.00 70.00 0.00 90.00 54.00 -36.00 8.06 -19.35 90.00 0.00 0.00

NPV as per ProposalNPV as per Draft Order (DO) NPV as per Proposal

Case 1: ECS Life 25 Years (in Rs. For every Rs. 100 Capital Cost) Case 2: ECS Life 15 Years ( (in Rs. For every Rs. 100 Capital Cost)

Cash Flow (CF) Impact of Change in Law (CIL) Cash Flow (CF) Impact of Change in Law (CIL) NPV as per Draft Order (DO)
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NPV Computation for Cash Flow Impact of Cost of Capital on ECS Installation

A. Capital Cost (Rs.) 100 100
B. Equity (Rs.) 30 30
C. Loan (Rs.) 70 70
D. Loan tenure (Yrs) 12 12
E. Annual Repayment (Rs.) 5.83 5.83
F. Life for Depreciation (Yrs) 25 15
G. Depreciation Rate (%) 3.60% 6.00%
H. Residual Value (%) 10.00% 10.00%
I. Allowable Depreciation(%) 90.00% 90.00%
J. Interest/Discount rate (%) 9.00% 9.00%
K. Post-tax Cost of Equity (%) 15.50% 15.50%
L. Income Tax Rate (%) 17.47% 17.47%
M. Pre-tax Cost of Equity (%) 18.78% 18.78%

Year 

(n)
NFA

CoE @ 

18.78% pre-

tax

CoD @ 9%
CF 

Impact

DO 

Compn

Differential 

CF (DCF)

Discount 

Factor
NPV  Compensation DCF NPV NFA

CoE @ 

18.78% pre-

tax

CoD @ 9%
CF 

Impact
DO Compn

Differential 

CF (DCF)

Discount 

Factor
NPV  Compensation DCF NPV

a b c=B*M

d=(C-D*(n-1) 

upto D 

whereafter 0

e=c+d f=b*M g=f-e h=1/(1+J)^a i=g*h j=e k=j*h l=j*k b c=B*M

d=(C-D*(n-1) 

upto D 

whereafter 0

e=c+d f=b*M g=f-e
h=1/(1+J)^

a
i=g*h j=e k=j*h l=j*k

1 100.00 5.63 6.30 11.93 9.00 -2.93 0.92 -2.69 11.93 0.00 0 100.00 5.63 6.30 11.93 9.00 -2.93 0.92 -2.69 11.93 0.00 0
2 96.40 5.63 5.78 11.41 8.68 -2.73 0.84 -2.30 11.41 0.00 0 94.00 5.63 5.78 11.41 8.46 -2.95 0.84 -2.48 11.41 0.00 0
3 92.80 5.63 5.25 10.88 8.35 -2.53 0.77 -1.96 10.88 0.00 0 88.00 5.63 5.25 10.88 7.92 -2.96 0.77 -2.29 10.88 0.00 0
4 89.20 5.63 4.73 10.36 8.03 -2.33 0.71 -1.65 10.36 0.00 0 82.00 5.63 4.73 10.36 7.38 -2.98 0.71 -2.11 10.36 0.00 0
5 85.60 5.63 4.20 9.83 7.70 -2.13 0.65 -1.38 9.83 0.00 0 76.00 5.63 4.20 9.83 6.84 -2.99 0.65 -1.95 9.83 0.00 0
6 82.00 5.63 3.68 9.31 7.38 -1.93 0.60 -1.15 9.31 0.00 0 70.00 5.63 3.68 9.31 6.30 -3.01 0.60 -1.79 9.31 0.00 0
7 78.40 5.63 3.15 8.78 7.06 -1.73 0.55 -0.95 8.78 0.00 0 64.00 5.63 3.15 8.78 5.76 -3.02 0.55 -1.65 8.78 0.00 0
8 74.80 5.63 2.63 8.26 6.73 -1.53 0.50 -0.77 8.26 0.00 0 58.00 5.63 2.63 8.26 5.22 -3.04 0.50 -1.53 8.26 0.00 0
9 71.20 5.63 2.10 7.73 6.41 -1.33 0.46 -0.61 7.73 0.00 0 52.00 5.63 2.10 7.73 4.68 -3.05 0.46 -1.41 7.73 0.00 0

10 67.60 5.63 1.58 7.21 6.08 -1.13 0.42 -0.48 7.21 0.00 0 46.00 5.63 1.58 7.21 4.14 -3.07 0.42 -1.30 7.21 0.00 0
11 64.00 5.63 1.05 6.68 5.76 -0.92 0.39 -0.36 6.68 0.00 0 40.00 5.63 1.05 6.68 3.60 -3.08 0.39 -1.20 6.68 0.00 0
12 60.40 5.63 0.53 6.16 5.44 -0.72 0.36 -0.26 6.16 0.00 0 34.00 5.63 0.53 6.16 3.06 -3.10 0.36 -1.10 6.16 0.00 0
13 56.80 5.63 0.00 5.63 5.11 -0.52 0.33 -0.17 5.63 0.00 0 28.00 5.63 0.00 5.63 2.52 -3.11 0.33 -1.02 5.63 0.00 0
14 53.20 5.63 0.00 5.63 4.79 -0.85 0.30 -0.25 5.63 0.00 0 22.00 5.63 0.00 5.63 1.98 -3.65 0.30 -1.09 5.63 0.00 0
15 49.60 5.63 0.00 5.63 4.46 -1.17 0.27 -0.32 5.63 0.00 0 16.00 5.63 0.00 5.63 1.44 -4.19 0.27 -1.15 5.63 0.00 0
16 46.00 5.63 0.00 5.63 4.14 -1.49 0.25 -0.38 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
17 42.40 5.63 0.00 5.63 3.82 -1.82 0.23 -0.42 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
18 38.80 5.63 0.00 5.63 3.49 -2.14 0.21 -0.45 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
19 35.20 5.63 0.00 5.63 3.17 -2.47 0.19 -0.48 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
20 31.60 5.63 0.00 5.63 2.84 -2.79 0.18 -0.50 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
21 28.00 5.63 0.00 5.63 2.52 -3.11 0.16 -0.51 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
22 24.40 5.63 0.00 5.63 2.20 -3.44 0.15 -0.52 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
23 20.80 5.63 0.00 5.63 1.87 -3.76 0.14 -0.52 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
24 17.20 5.63 0.00 5.63 1.55 -4.09 0.13 -0.52 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0
25 13.60 5.63 0.00 5.63 1.22 -4.41 0.12 -0.51 5.63 0.00 0 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0

Total 140.86 40.95 181.81 127.80 -54.01 9.82 -20.09 181.81 0.00 0.00 84.52 40.95 125.47 78.30 -47.17 8.06 -24.76 125.47 0.00 0.00

Case 1: ECS Life 25 Years (in Rs. For every Rs. 100 Capital Cost) Case 2: ECS Life 15 Years ( (in Rs. For every Rs. 100 Capital Cost)

Cash Flow (CF) Impact of Change in Law (CIL) NPV as per Draft Order (DO) NPV as per Proposal Cash Flow (CF) Impact of Change in Law (CIL) NPV as per Draft Order (DO) NPV as per Proposal
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COST ACCOUNTING AND FINANCIAL MANAGEMENT I 6.1

Study Note - 6
COST OF CAPITAL & CAPITAL STRUCTURE

6.1 COST OF CAPITAl

INTRODUCTION: 
The Cost of Capital is the most important and controversial area in Financial Management. Capital 

capital:

(iii) It comprises three components:

o

 ro
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Cost of Capital & Capital Structure

6.2 I COST ACCOUNTING AND FINANCIAL MANAGEMENT

in sales.

areas:

structure.

are estimated costs act as guide for estimation of future costs.

decisions.

       C1      C2        C
  Io =                      +   +  ……  +

1 2  
 Io

decisions.
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COST ACCOUNTING AND FINANCIAL MANAGEMENT I 6.3

d

 

d  (1 – t)

t – Tax rate

formula.

 
 


 

P
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Cost of Capital & Capital Structure

6.4 I COST ACCOUNTING AND FINANCIAL MANAGEMENT

P

P 

p

Shareholders.

Formula:

1 1 1  
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e
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