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CENTRAL ELECTRICITY REGULATORY COMMISSION 
NEW DELHI 

 
Petition No. 498/MP/2020 

 

Subject :    Petition  under  Section  79  read  with  Section  142  of  the  
Electricity Act, 2003 for execution/implementation of the 
Commission’s order  dated  4.2.2020  passed  in  Petition  
No.115/MP/2019. 

 

Petitioner : GMR Kamalanga Energy Limited  
 
Respondents : SLDC, Odisha and GRIDCO 
 
Date of Hearing :  30.7.2021 

 
Coram : Shri P.K. Pujari, Chairperson  
  Shri Arun Goyal, Member 
 Shri Pravas Kumar Singh, Member 

   
Parties present      :      Shri Amit Kapur, Advocate, JKEL 
          Shri Vishrov Mukerjee, Advocate, JKEL 
          Shri Rohit Venkat, Advocate, JKEL 
           Shri R.K. Mehta, Advocate, GRIDCO 
          Ms. Himanshi Andley, Advoacte, GRIDCO 
          Shri Sukanta Panda, GRIDCO 

       Ms. Susmita Mohanty, GRIDCO 
                                Shri Mahfooz Alam, GRIDCO 
                                       Shri Sakesh Kumar, Advocate, SLDC 

 
Record of Proceedings 

 
Case was called out for virtual hearing. 
 
2. At the outset, the learned counsel for the Respondent GRIDCO submitted that  
it has filed appeal (DFR No. 144/2020) against the Commission’s order dated 
4.2.2020 in Petition No.115/MP/2019 before the Appellate Tribunal for Electricity (in 
short ‘APTEL’) and since the said appeal along with the application for stay is listed 
for hearing on 30.7.2021 (2.30.pm), the hearing of the present petition may be 
adjourned for a week. This was objected to by the learned counsel for the Petitioner 
who pointed out that only an application for urgent hearing of the appeal has been 
listed before APTEL. He also added that the appeal which was pending before 
APTEL for the past 13 months, for rectification of defects by the Respondent and 
which is yet to be admitted, cannot bar the Commission to hear the present petition. 
The learned counsel pointed out that despite the directions to the Respondent 
GRIDCO to make payments to the Petitioner, in terms of the order dated 4.2.2020 in 
Petition No.115/MP/2019, the same has not been complied by the said Respondent. 
The Commission, after considering the above, directed the parties to make 
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submissions in the matter.  
 
3. The learned counsel for the Petitioner circulated note of arguments and made 
detailed oral submissions in the matter. He also submitted that in terms of Order 41 
Rule 5 of the Civil Procedure Code, 1908, mere filing of an appeal by the 
Respondent GRIDCO, does not amount to stay of the Commission’s order dated 
4.2.2020 and its implementation  is still binding upon the parties (Judgment of APTEL 
dated 11.2.2014 in Appeal Nos. 112, 113 and 114 of 2013 WESCO v Odisha 
Electricity Regulatory Commission was referred to). The learned counsel further 
submitted that the Commission may take a strict view of the non-compliance of the 
order dated 4.2.2020 by the Respondents and initiate proceedings under Section 142 
of the Electricity Act, 2003 (Judgment of APTEL dated 31.7.2009 in Appeal No. 53 of 
2009 [Bihar State Electricity Board v. Central Electricity Regulatory Commission] was 
referred to). The learned counsel prayed that the Commission may, as an interim 
measure, direct the Respondent GRIDCO to pay 75% of the outstanding amount 
payable to the Petitioner.  
 
 

4.  The learned counsel for the Respondent GRIDCO referred to the reply filed by 
GRIDCO and submitted that pursuant to the revision of the Plant Availability Factor 
Monthly (PAFM) by the Respondent, SLDC on 3.3.2020, the Petitioner had not 
raised any revised invoices for the period 2015-16. He also submitted that the 
Petitioner had only raised bill towards payment of Late Payment Surcharge (LPS), 
which was returned by the Respondent GRIDCO since no revised invoices were 
raised by Petitioner.  He also submitted that in terms of Articles 5 and 7 of the Power 
Purchase Agreement dated 28.9.2006 and Section 31(3)(c) of the Goods and 
Services Tax Act, 2017, it was mandatory for the Petitioner to raise revised invoices 
on the Respondent GRIDCO. Accordingly, the learned counsel submitted that the 
present petition was premature and is not maintainable.  
 
5. In response, the learned counsel for the Petitioner clarified that the original 
invoices raised by the Petitioner for the years 2015-16 and 2016-17 respectively, 
were based on the PAFM computed by the Petitioner, on original availability 
declarations, which was upheld by the Commission in its order dated 4.2.2020 in 
Petition No.115/MP/2019. He, therefore, submitted that since the bills of the 
Petitioner were already pending before the Respondent GRIDCO, no revised bills 
were required to be raised by the Petitioner, except for the updated bill for LPS 
amount, due to the delay in payments by the Respondent GRIDCO. Referring to 
paragraphs 50 and 51 of the order dated 4.2.2020 in Petition No.115/MP/2019, the 
learned counsel submitted that the direction on the Respondent No.2 to correct the 
PAFM for the period from 1.4.2015 to 31.3.2017 and directions on the Respondent 
GRIDCO to make payments thereafter, along with LPS, within one month, was based 
on clear finding that the non-payment of capacity charges to the Petitioner for the 
said period was due to the fault of the Respondents. Accordingly, the learned 
counsel for the Petitioner prayed that the submissions of the Respondent GRIDCO 
may be rejected. 
 
6.  The learned counsel for the Respondent, SLDC referred to the reply filed by 
SLDC and made oral submissions.  
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7.   On a specific query by the Commission that whether the calculation of PAFM for 
the period from 1.4.2015 to 31.3.2017 was made by SLDC in accordance with the 
Commission’s order dated 4.2.2020, the learned counsel for the Respondent SLDC 
answered in the affirmative.  
 
8.  The Commission, after hearing the parties, directed the Respondent SLDC to 
submit on affidavit, the following additional information, by 26.8.2021, after serving 
copy to the Petitioner and the Respondent GRIDCO: 
 

(a) The detailed calculation of PAFY of 73.22% for the year 2015-16 along with (i) all 
capacity declarations (all revisions made on day ahead basis and during the day of 
delivery) made by the Petitioner for 366 days including time at which each revision 
was made; (ii) GRIDCO’s Dispatch Schedule for all 366 days with time stamp; (iii) 
dispatch schedule provided to the Petitioner on day ahead basis for 366 days and (iv) 
DC finally used for calculating the PAFD (all 366 days); 
 

(b) The detailed calculation of as claimed PAFY of 88.24% for the year 2015-16 along 
with all capacity declarations (all revisions made on day ahead basis and during the 
day of delivery) made by the Petitioner for 366 days with a proof to the effect that the 
last revision which was used by SLDC to calculate the PAFD was not due to technical 
constraints/fuel availability and was only made due to verbal instructions of SLDC.  

 
9.  The Petitioner and the Respondent GRIDCO shall file its response to the above, 
on or before 8.9.2021. The parties shall ensure the completion of pleadings within the 
due dates mentioned and no extension of time shall be granted.   
 
10.  The petition shall be listed in due course for which separate notice will be issued 
to the parties. 
 
 

      By order of the Commission 
                 
                    Sd/- 
          (B.Sreekumar)  
                                                                                                        Joint Chief (Law) 
 


